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I 


N EVALUATING the impressive array of judicial decisions which 
| have upheld liberal labor enactments, students of the social scene 
have overlooked one rich repository of data—the briefs and argu- 
ments of those whose task it has been to make these enactments palatable 
to the Supreme Court. Yet these materials provide fresh insight not only 
into the values of our industrial society, but into the Court as an instru- 
ment through which these values find expression. It is in the briefs and 
arguments of counsel defending the constitutionality of labor-welfare 
legislation—more so than in the language of the judicial decisions them- 
selves—that the smoke of social tension and conflict is often more per- 
ceptible, and the social values which emerge more articulate. This may be 
ascribed less to any proclivity on the part of judges to conceal these values, 
than to the common tendency of men in all walks of life to make ethical 
judgments ad hoc, without laying bare the fundamental precepts upon 
which they are based. 

One is struck by the presence of a persistent factor in the presentation 
of the labor-welfare cases before the Court—this despite wide gaps of time, 
despite variations in issues, despite the diversity of legal talent responsible 
for the preparation of the briefs and arguments. In very few instances 
have counsel in these cases relied solely on the argument of “reasonable 
deprivation,” i.e., the argument that this type of legislation has been de- 
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pressed is, of course, solely the author’s. 


t Department of Government, West Virginia University; on leave to the War Manpower 


375 








376 THE UNIVERSITY OF CHICAGO LAW REVIEW 


termined by the legislative bodies to be socially desirable, and that even 
though it may militate against the property rights of management in 
terms of extra cost, the burden it imposes is nevertheless reasonable. In- 
stead, they have persisted in demonstrating to the Court that no matter 
how great the benefits to labor, the costs would not be borne by man- 
agement. Not content merely to urge that these measures do no harm to 
the interests of management, counsel in many instances have mustered 
extensive factual data to impress upon the Court that these measures, 
though framed in terms of labor welfare, actually inure to the benefit of 
the interests of management. By contrast, the Court, in upholding these 
enactments, rarely makes these considerations articulate. Instead, the 
items of justification are usually couched in terms of employee welfare 
or in such broad expressions as “harmonious whole,” “community in- 
terest,” “social welfare,” etc. This may be demonstrated with but few 
exceptions in most of the important labor-welfare cases from Holden v. 
Hardy to the National Labor Relations Board-Jones-Laughlin controversy. 


II 


Hours of labor in underground mines ——One of the early enactments re- 
lating to the welfare of labor was an act of the Utah legislature in 1896, 
which placed a maximum limit upon the number of hours of work in 


underground mines. The clash over its constitutionality came in the cele- 
brated case of Holden v. Hardy.* Counsel for Hardy, seeking to uphold 
the validity of the legislation, argued: 


The investigation of hospital records and health statistics concerning labor in 
mines and smelters by the Legislature before the passage of this act; the general dis- 
cussions of its merits and advantages, its approval by most mine owners? and by em- 
ployees ... . the fact that experience of mining and smelter employers and employees 
showed in those particular industries more labor could be done in a year when employees 
worked eight hours per day than when they attempted to work ten hours per day ... . are 
matters not appearing in the record, but were facts of which the court below very 
properly took notice as facts of general knowledge. 

.... In the enactment of this law the legislature had before it . . . . the Clause of 
the State Constitution enjoining legislation for the health and safety of miners; the 
discussion of this clause and of the particular bill before its passage both in the daily 
press and in the legislature; the investigations and reports of legislative committees 
as to the effect upon health of underground miners and employees in smelters of long 
hours of work; the statistics so obtained showing that where such employees worked 


* 169 U.S. 366 (1898). 
* For the sake of convenience, italics will be regarded as the author’s unless otherwise 


3 Brief for Defendant in Error 11. 
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ten or twelve hours per day, the usual result was that such employee was “leaded”’ or 
otherwise disabled, and was compelled to lose from one fourth to one third of the days 
And that with these matters thoroughly and at length discussed 
and considered this statute was enacted by unanimous vote of the State Senate and by over 
two-thirds of the House. As to objections which have developed later, we have heard none. 
The law received the general approval of both employers and employees.‘ 
In brief, this argument constituted an assurance (1) that the support of 
the legislation was widespread, (2) that sufficient consideration was given 
to the merits of the legislation to repel the possible stigma of arbitrariness, 
and (3) that the legislation was not antagonistic to the interests of man- 
agement—in fact, would result in greater efficiency in the productive 
process. 

By contrast, the Court’s opinion, upholding the enactment, seemed to 
view it as a legitimate measure for limiting “self-interested” employers 
who endeavor, by virtue of their superior economic position, to take ad- 
vantage of their employees: 

The legislature has also recognized the fact, which the experience of legislators in 
many states has corroborated, that the proprietors of these establishments and their op- 
eratives do not stand upon an equality, and their interests are, to a certain extent, con- 
flicting. The former naturally desire to obtain as much labor as possible from their 
employees, while the latter are often induced by the fear of discharge to conform to 
regulations which their judgment, fairly exercised, would pronounce to be detrimental 
to their health and strength. In other words, the proprietors lay down the rules and 
the laborers are practically constrained to obey them. In such cases self-interest is 
often an unsafe guide, and the legislature may properly interpose its authority.’ 

No mention was made of the argument urged by counsel that the legisla- 
tion had, among other things, the general approval of the employers. 

The “scrip’”’ law—In 1901, the Supreme Court considered the validity 
of a Tennessee statute which created a duty upon all persons, firms, cor- 
porations, or companies using scrip, “punchouts,” “store orders,” etc., as 
a media of payment, to redeem the scrip in legal tender when demanded 
by the employees.* Counsel for the Knoxville Iron Company, arguing 
against the legislation, dramatized the deleterious effect of such “pater- 
nalistic legislation” and warned of the dangers of its extension.’ To dem- 
onstrate how it impinged upon the freedom of business enterprise, an at- 
tempt was made to show that the legislation was tantamount to a direct 


4 Ibid., at 32. 5 169 U.S. 366, 397 (1898). 

6 Knoxville Iron Company v. Harbison, 183 U.S. 13 (1901). 

7“In nothing is the tide of paternalistic legislation sweeping higher than in the attempted 
regulation of dealings between employers and employees. The consequences of the de- 
cision of this question, which will inevitably determine to a great extent whether the present 
legislative tendency shall be checked, or whether it shall be encouraged in its flood, involves 





378 THE UNIVERSITY OF CHICAGO LAW REVIEW 


regulation of wages—the assumption, of course, being that as such it was 
invalid on its face.* 

Counsel for Harbison, the defendant in error, arguing for the validity 
of the statute, emphasized the fact that it did not really militate against 
the interests of those represented by the Knoxville Iron Company: 

The statute does not require the payment of a single penny in excess of the contract 
of employment, nor the payment in any other mode or medium than that fixed by the 
contract. The statute simply regulates the method of payment; é does not shorten the 
time between pay days; it does not increase the amount of wages; it does not make a contract 
between employer and employee; it simply requires the employer, when it is demanded, to 
pay the wages of the laborer in money according to the original contract. 

It neither interferes with existing contracts nor does it contain a prohibition against 

future contracts. It is not in the least degree oppressive to the employer because it imposes 
no burden upon him which he did not assume when he engaged the services of the employee. 
It is necessary to the welfare of the employee, because it enables him to obtain the full 
amount of his wages without being compelled to take payment thereof in coal, which 
he cannot consume, or in coal orders which he cannot convert into money except at 
costly discount."* 
This was to inform the Court that whatever benefit would accrue to the 
employees as a result of the legislation would not be gained at the expense 
of the employers. The decision of the Court in this case, per Shiras, J., 
recorded with rare frankness that “(the plaintiff in error] in no event pays 
more in dollars and cents for labor than the contract price.” 

Hours of labor for women.—Due to the influence of Mr. Brandeis’ wide- 
ly heralded “sociological brief,” the case of Muller v. Oregon,” coming be- 
fore the Court in 1908, was regarded by many as marking a new era in 
the realm of jurisprudence. It is because of the importance then and now 
attributed to it that an analysis of the brief and the resultant decision 
merits revived attention. The Oregon statute involved forbade the em- 


far-reaching consequences whose ultimate results can scarcely be overestimated. If this Act 
be sustained it will in all probability be followed by much other legislation of the same charac- 
ter; if held constitutional the new departure in legislation will be checked.” Brief for Plaintiff 
in Error 8. 


§ “Tts [the act’s] only object can be to attempt to enforce a higher rate of wages through 
payment in cash instead of merchandise. Its framers . . . . overlooked . . . . the fundamental 
fact that wages are necessarily the result of the operation of economic laws, depending, in the 
last analysis, upon the law of supply and demand, which regulates the rate of wages as inevi- 
tably as it regulates the rate of interest upon capital. With a given competition to which the 
industries of the State are subjected . . . . the rate of wages cannot be permanently fixed higher 
than the result of this competition will justify . . . . so that if temporarily raised above what 
economic laws would justify in the fact of this competition, the inevitable result must be . . . . 
a cessation of industry and driving of both capital and labor from the domain of the state.” 
Ibid., at 22. 

* Brief for Defendant in Error s. 1 183 U.S. 13, 20 (1901). 

*° Thid., at 13. *2 208 U.S. 412 (1908). 
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ployment of females in any mechanical establishment, factory, or laundry 
for more than ten hours during any one day. The strategy of the Brandeis 
brief, prepared to convince the Court of the validity of the legislation, is 
most revealing. Approximately fifteen pages were devoted to an effort to 
ward off any possible shock of innovation or daring experiment. In these 
pages were listed the extensive American and foreign legislation on hours 
of labor already in existence. This gave assurance that such legislation 
would result in no strange social innovations. It was an appeal to the 
Court’s innate conservatism. Thirty-seven pages were devoted to a pres- 
entation of evidence showing the direct relation of long hours of labor to 
the health of women in industry; seven pages were devoted to the proposi- 
tion that shorter hours would result in better condition of health, which 
would reflect itself in the home, and therefore in the community at large. 
Section IV of the brief, however, contains the heart of the appeal. In ap- 
proximately twenty pages, under the caption “Economic Aspect of Short 
Hours,” Brandeis presented an array of evidence pointed to the conclusion 
that not only would the regulation not be detrimental to business, but 
that it would result in an increment to business enterprise. The paragraph 
headings in themselves are suggestive of the character of his drive: 


A. EFFECT ON OUTPUT 


The universal testimony of manufacturing countries tends to prove that the regula- 
tion of the working day acts favorably upon output. With long hours, output declines; 
with short hours, it rises Production is not only increased, but improved in 
quality. 

B. EFFECT ON REGULARITY OF EMPLOYMENT 

Wherever the employment of women has been prohibited for more than ten hours 
in one day, a more equal distribution of work throughout the year has followed. The 
supposed need of dangerously long and irregular hours in the season trades are shown 
to be unnecessary. In place of alternating periods of intense overwork with periods of 
idleness, employers have found it possible to avoid such irregularities by foresight and 
management." 

C. ADAPTATION OF CUSTOMERS TO SHORTER HOURS 

Experience shows how the demands of customers yield to the requirements of a fixed 
working day. When customers are obliged to place orders sufficiently in advance to 
enable them to be filled without necessitating overtime work, compliance with this 
habit becomes automatic. 


D. INCENTIVE TO IMPROVEMENT IN MANUFACTURE 

The regulation of the working day has acted as a stimulus to improvement in proc- 
esses of manufacture. Invention of new machinery and perfection of old methods have 
followed the introduction of shorter hours.** 


3 Brief for Defendant in Error 65. ™ Ibid., at 77. *8 Ibid., at 79. *6 Tbid., at 80. 





380 THE UNIVERSITY OF CHICAGO LAW REVIEW 


E. UNIFORMITY ESSENTIAL TO JUSTICE TO EMPLOYERS 


To grant exceptions from the restriction of hours to certain industries places a pre- 
mium upon irregularity and the evasion of law. When restrictions are uniform, the law 
operates without favor and without injury to individuals. Few employers are able to 
grant their employees reductions of hours, even if they are convinced of its advantages, 
when their competitors are under no such obligation. Justice to the employer as well 
as to the employee therefore requires that the law set a fixed limit of hours for working 
women and a limit for all alike.*7 


Even more assurance was forthcoming in the presentation of what Mr. 
Brandeis captioned “Opinions of Employers,” containing statements rep- 
resentative of industry in Germany, Great Britain, and the United States, 
corroborating his thesis that such “welfare legislation” should be sanc- 
tioned not only because of its value to the laborers involved, but because 
of the benefits to inure to the business class. The Court’s acknowledgment 
of this argument took the following form: 

As healthy mothers are essential to vigorous offspring, the physical well-being of 
women becomes an object of public interest and care in order to preserve the strength 
and vigor of the race. The limitations which this state places upon her contractual 


powers, upon her right to agree with her employer as to the time she shall labor, are 
not imposed solely for her benefit, but also for the benefit of all."* 


The “of all’’ would seem to indicate that the Court will acquiesce in ex- 
perimentation devoted to “social welfare’ when it can be convinced, as it 
evidently was in the Muller case, that benefits to employees will at the 
same time result in benefits to the business class. At least, the Court 
must be convinced that business or industry is not to carry the costs of the 
legislative venture. 

From the standpoint of the direction of the attack, the Brandeis brief 
cannot be called an innovation. The assurance to business interests that 
employee welfare was not to be gained at their expense was also present 
in the Holden case. What is different is that the Brandeis brief represents 
the crystallization of the attitude into a sharpened technique. The fact 
that Mr. Brandeis repeatedly utilized the identical pattern in other cases 
in which he argued the merits of social legislation lends credence to this 
view. Thus, in the famous Schweinler case, argued before the highest New 
York tribunal, the brief prepared by Mr. Brandeis and Miss Goldmark 
contained over eighty pages devoted to the analysis of the effect upon 
“business” of the law outlawing night-work for women. The following are 
typical: 

17 Thid., at 82. 

*8 208 U.S. 412 (1908). 
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The experience of those countries which have longest prohibited employment at 
night, shows that commercial prosperity is not hampered by such regulation. Accord- 
ing to testimony of observers, the increased efficiency of the workers, due to the regular 
rest at night has reacted so favorably upon output that commercial prosperity has 
profited instead of being injured by the prohibition of women’s nightwork. The ap- 
prehensions of danger to industry expressed by employers before nightwork prohibition 
went into effect proved to be groundless. The opposition which accompanied the in- 
troduction of the law in various countries has yielded to the proof of its beneficial ac- 
tion.'9 

The testimony of manufacturing countries tends to prove that the output of night 
work is inferior to that of daywork. Quality and quantity both degenerate. The profits 
from the uninterrupted use of plants which are operated by night as well as by day are 
reduced by the increased running expense, the wear on machinery and the lessened 
efficiency of the workers. The prohibition of nightwork, by preserving the health and 
energies of the workers, as well as the material equipments, tends to increase pro- 
duction.?° 


In Hawley v. Walker,” the Brandeis-Goldmark brief contained the same 
thought: 


The increased efficiency of the workers due to shorter working hours, together with 
the general improvement of industrial communities in physique and morals, reacts so 
favorably upon that output that commercial prosperity is heightened rather than 
impaired by legal limitation of hours.” 

The universal testimony of manufacturing countries tends to prove that the regula- 
tion of the working day acts favorably upon output. With the long hours, output de- 


clines; with short hours, it rises. The heightened efficiency of the workers, due to the 
shorter day, more than counterbalances any loss of time. Production is not only in- 
creased but improved in quality. 


9 Brandeis and Goldmark, The Case against Nightwork for Women 226—Brief in People v. 
Schweinler Press, 214 N.Y. 395, 108 N.E. 639 (1915). 


2° Tbid. (brief), at 291. By contrast, it is interesting to note the interpretation placed upon 
the Schweinler brief in a recently published work on labor problems: “Opposition to night- 
work, especially for women, was if anything even more strenuous than in the case of the long 
working day. Many public spirited people, among them social workers, teachers, physicians 
and legislators, felt that work at night was harmful to the individual and a menace to the 
national well-being. Perhaps the clearest and most comprehensive statement of this position is 
contained in the brief drawn up by Louis D. Brandeis and Josephine Goldmark in People v. 
Schweinler Press. This document is full of quotations from official reports, medical works, and 
sociological treatises. Much was made of the opinion that nightwork was dangerous to the 
health of the individual in that sleep during the day was less refreshing than at night; that it 
was more likely to lead to illness and accident than daywork; and that it was in opposition to 
efforts to promote education and reduce illiteracy. Nightwork, it was argued, also had a bad 
effect on morals and destroyed family life.’”” MacDonald and Stein, The Worker and Govern- 
ment 37 (1935). Like many other interpretations of the “sociological brief,” this fails to take 
cognizance of the extended data used in the brief to assure the Court that the legislation will 
inure to the benefit of the business interests. 


1 932 U.S. 718 (1914). This involved the validity of an Ohio statute regulating the hours 
of labor for women working in factories, etc. 


22 Brief for Defendant in Error 400. 3 Tbid., at 407. 
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In Miller v. Wilson™ and Bosley v. McLaughlin,*‘ involving the constitu- 
tionality of the California eight-hour day for women, counsel for plaintiffs 
in error spared no language in dramatizing for the benefit of the Court the 
impending dangers of such legislation: 

The daily papers are now filled during the legislative days with accounts of every 
sort of proposal . .. . for the. . . . ills of the times,—minimum wage laws, compulsory 
insurance, a complete liability on the part of the employers, irrespective of the negli- 
gence of the injured employee, etc., the danger of all this is obvious enough to one who 
has at all studied the development of government in this country. 

Once the public has grown used to an uncurbed indulgence in interference with 
private rights, it will be difficult, not to say dangerous, to attempt to bring it back to 
salutary limits. A season of reform has set in with uncommon severity. 

Every citizen wants to reform—his neighbor’s affairs. It costs no self-denial, not 
even that of careful consideration. Unchecked by the courts, paternalism, socialism, 
and universal government would sweep over us, for the process of passing such laws is 
so easy, and it has the charm of benevolence without cost. The man in the street car is 
coming into his own.** 

From the days of Athens and Cleon down to that of [the] French Committee of 
Safety there has been no tyranny like that of the unchecked majority of “the people” — 
and it’s been the more thorough that it was always under the cloak of salus populi. So 
we come back to the first principle,—that the freedom of contract, that sine qua non of 
property rights, will be frittered away, unless the courts enforce the constitutional rule 
that any restrictions of an adult citizen’s right to contract must be necessary to his or 
her health—reasonably necessary, not merely possibly beneficial.” 


That the Court in the face of this emotional barrage should unanimously 
uphold the legislation spoke well for the efforts of Mr. Brandeis and Miss 
Goldmark. Their chief reliance was upon the persuasive weight of “‘the 
world’s experience concerning the hours of labor for women in industry, 
submitted to this court in Muller v. Oregon and Hawley v. Walker.’’** 
Although the Court acknowledged Muller 0. Oregon as a forceful prece- 
dent, the currents which underlay the Brandeis brief in that case were not 
exposed. Instead, the ratio decidendi of the Muller case was judicially 
characterized as being “based on considerations relating to woman’s 
physical structure, her maternal functions, and the vital importance of 
her protection in order to preserve the strength and vigor of the race.’”* 
Hours of labor for men in manufacturing establishments—Despite the 
fact that the briefs in Bunting v. Oregon** and Stettler v. O’ Hara* were only 


*4 236 U.S. 385 (1914). 

*5 236 U.S. 373 (1914). The briefs in both of these cases were combined. 

6 Brief for Plaintiff in Error 16. *9 Miller v. Wilson, 236 U.S. 385, 396 (1914). 
*7 Tbid., at 8s. 3 243 U.S. 426 (1917). 

** Brief for Defendant in Error 3. 3* 243 U.S. 629 (1917). 
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partially prepared by Mr. Brandeis, the Brandeis influence is so evident 
in their make-up as to permit their inclusion in the cluster of cases bearing 
his stamp. In the Bunting case, the Court* sustained a ten-hour law for 
men employed in manufacturing and mechanical establishments. The at- 
titude toward the Court manifested in the brief is significant. In the in- 
troduction, reference was made to the incidence of Lord Shaftesbury’s Ten 
Hour Act: 


When that Act had been in operation seventeen years, Professor William Over- 
march, President of the Economics Section of the British Association for the Advance- 
ment of Science, . . . . called the Factory Acts ‘wholly successful,’ spoke of the limita- 
tion of hours as a ‘security against foreign competition, a guarantee of power, and a 
fund of undivided profits.’ss 


The latter part of the brief contained an expansion of the same concept: 


The universal testimony of manufacturing countries tends to prove that the short- 
ening of the workday acts favorably upon output. The introduction of a shorter work- 
day does not result in lessened output. Whenever reliable statistics of output have 
been kept, before and after the introduction of a shorter workday, they show that with 
rare exceptions the aggregate production under shorter hours has either equalled that 
of the long day, or risen above it... .. The most recent investigations have confirmed 
the facts, and have shown that what was true of a single industry applies to practically 
all industries, and is thus not a special but a general rule.*4 

Greater promptness in starting in the morning and at noon, more interest and ap- 
plication on the part of the workers and the elimination of “‘soldiering” and lost time 
contribute to the increased output under shorter hours.* 

With excessive hours of labor, the efficiency of the workers is so much reduced that 
output deteriorates both in quantity and quality. Over-fatigue results in ‘spoiled 
work’ which must often be done over again the next day. The early belief that profits 
were dependent on the last hours of the working day has long been proved a fallacy. 
On the contrary, the output of the last hours shows a steady and marked decline.** 


Mr. Frankfurter and Miss Goldmark, who prepared a supplemental brief 
for the plaintiff in error, continued in the same vein—but with an addi- 
tional factor added, i.e. national defense: 


Since the first argument of Bunting vs. Oregon . . . . the most notable contributions 
to the world’s experience with industrial fatigue and its consequences, have come from 
Great Britain. The war has forced into national prominence the condition of the work- 
ers in munition plants and in other factories manufacturing war supplies. It has come 
to be recognized that upon their output and efficiency depends, in the last resort, the 
national defense. It has therefore been, as never before, a matter of national concern 
to study and conserve the working capacity of these industrial workers.*7 

32 Three members of the Court dissented. Justice Brandeis took no part in the decision. 

33 1 Brief for Defendant in Error x. 

#4 2 ibid., at 636. 3 Thid., at 810. 

35 Tbid., at 737. 37 Supp. Brief for Defendant in Error upon Re-argument 1. 
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Minimum wage legislation for women.—Stetiler v. O’ Hara,** concerning 
the constitutionality of minimum wage legislation in Oregon, does not add 
a great deal to the understanding of the technique and assumptions under- 
lying the arguments prepared for the Court. One statement, however, by 
Mr. Frankfurter tends to reveal even more clearly the direct force of the 
appeal : 

Efficiency proves in both England and Australia that while a small number of in- 

efficient employers may suffer, who have relied for their profits upon cutting wages to 
the lowest possible point, the establishment of minimum rates has not injured any trade 
nor checked its development. In England, for instance, since minimum wages have been 
fixed in the tailoring trade, exports to South Africa, the largest foreign market for 
English clothing, have steadily increased.” 
Here, one finds that the appeal is not indiscriminately pointed to the en- 
hancement of all of those engaged in some form of business enterprise, but 
rather to the more efficient, the more enlightened segment of the business 
population, the far-sighted ones who know what, in the long run, would be 
beneficial to the class as a whole.* 


III 


The impact of what we have been calling “the Brandeis brief” has taken 
many curious twists. Dean Pound has hailed it as a hope for the “‘socio- 
logical jurisprudence’’ which he has long championed. In one of his early 


writings he noted that “something like sociological interpretation has be- 
gun in this country. The briefs submitted by Mr. Brandeis in the case of 
Muller v. Oregon and in the case involving the Illinois statute as to hours 
of labor for women show what may be achieved in this direction.’ 
Happily, this statement releases a flood of much-needed light upon the 
“scope and purpose”’ of “‘sociological jurisprudence”’* and permits a pene- 
tration into the armor of liberalism which has so often protected the school 
of thought bearing such a disarming name. 

Inherent as a postulate of the “Brandeis brief” (and of “sociological 
jurisprudence,” of which it is allegedly an embodiment), is an endorse- 
ment of experimentation, of “social engineering.”’ Judging from the pat- 
tern of the briefs, however, it seems clear that the experimentation which 
is urged upon the Court was not meant to encourage departure from the 


3* 243 U.S. 629 (1917). 39 Brief for Defendants in Error 506. 


4° For a detailed development of this thesis, see Kales, “Due Process,” The Inarticulate 
Major Premise and the Adamson Act, 26 Yale L.J. 519 (1917). 


# Pound, Courts and Legislation, 9 Modern Legal Philosophy Series 225 (1921). 


4 See Pound, Scope and Purpose of Sociological Jurisprudence, 25 Harv. L. Rev. 140, 
489 (1921). 
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present context of social relationships, but rather to preserve it. Its pur- 
pose was to inform the Court that a society, meeting the impact of new 
industrial conditions, can best perpetuate itself by accommodating itself 
to these new conditions. It contained masterful demonstrations to the 
dominant business groups that the accommodating process, although in- 
volving departures in techniques, actually insured the retention of the 
system under which their dominance was expressed.*? The briefs were not 
addressed to the interests of the “whole people,”** but were more in the 
nature of assurances to business enterprise that the enactments would not 
jeopardize their interests.* 

In commenting upon the significance of the cases involving the “Bran- 
deis brief,” both Frankfurter and Cardozo followed Pound in subscribing 
to the “new approach” as an innovation. In his essay, ‘“‘Hours of Labor 
and Realism in the Law,” Frankfurter characterized the innovation thus: 


The emphasis is shifted to community interests, the affirmative enhancement of the 
human values of the whole community—not merely society conceived of as independent 
individuals dealing at arms’ length with one another, in which legislation may only 
seek to protect individuals under disabilities, or prevent individual aggression in the 
interest of a countervailing individual freedom.‘ 


Cardozo, after pointing out that “the method of sociology . . . . puts its 


emphasis on the social welfare,” exemplified the method by reference to 
the Schweinler case: 


Courts have often been led into error in passing upon the validity of a statute, not 
[from] misunderstanding of the law, but from misunderstanding of the facts. This 


43 For an excellent analysis of Brandeis’ position in the “social justice” period of American 
history, see Lerner, The Social Thought of Mr. Justice Brandeis, in the collection of essays, 
Mr. Justice Brandeis (Frankfurter ed. 1932). 


44 One of the premises of the sociological jurist is “the study of actual social effects of legal 
institution and doctrine.” Dean Pound would contend that the “sociological” interpretation 
would be in terms “of the whole people.” See his analysis of Kohler, to whom he is greatly 
indebted, op. cit. supra n. 41, at 224: “.. . . rules of law are not to be interpreted according to 
the thought and will of the lawmaker, but they are to be interpreted sociologically, they are to 
be interpreted as products of the whole people whose organ the lawmaker has become.” 

4s However, Dean Pound’s attacks upon the “economic interpretation” have been most per- 
sistent. See Pound, op. cit. supra, n. 42, at 494. In his Interpretations of Legal History 92- 
113 (1923) may be found his criticism of the “dominance” theory of Brooks Adams, with the 
reservation that “....it would be a grievous error to reject the economic interpretation 
wholly because of the extravagance of its advocates.”” In The Formative Era of American Law 
(1938), particularly at Serse Dean Pound again minimizes the importance of the “economic 
interpretation” and stresses the importance of the “taught tradition” as “the outstanding 
phenomenon.” See also The Economic Interpretation and the Law of Torts, 53 Harv. L. Rev. 
363 (1941). That Dean Pound perhaps overstates his case is suggested in Cohen, Law and the 
Social Order 329 (1933): “At times... . he seems to argue as if the presence of ethical mo- 
tives and logical reasons proves that economic forces were not influential. This is clearly an 
inadequate view, since logical, ethical and economic considerations are mutually exclusive.” 
a9 Harv. L. Rev. 353, 367 (1916). 
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happened in New York. A statute forbidding nightwork for women was declared 
arbitrary and void in 1907. In 1915, with fuller knowledge of the investigation of 
social workers, a like statute was held to be reasonable and valid. Courts know today 
that statutes are to be viewed, not in isolation or im vacuo, as pronouncements of ab- 
stract principles for the guidance of an ideal community, but in the setting and frame- 
work of conditions, as revealed by the labors of economists and students of the social 
sciences in our own country and abroad.‘7 


Frankfurter, as well as Pound, focused his vision upon the smooth con- 
tours of “community,” instead of the rough ridges inherent within it.” 
Cardozo embraced “the facts” but failed to notice the direction towards 
which they were pointed.*? They both seemingly failed to make explicit 
the implications of their positions.*° The sobering realism of Veblen fur- 
nishes a striking contrast: “Whatever policy furthers the commercial 
gains of those business men whose domicile is within the national boun- 
daries is felt to be beneficial to all the rest of the population.” * The Brandeis 
brief as a modernized appeal to a less modern end strikingly coincides with 
the theory of scientific management. This new business theory was born 
out of a need to inject new life into what was called “the prostrated in- 
dustry and trade of the country.” Although the Court has attempted to 
sever “labor” from the connotations of the term “commodity” in the legal 
sense, nevertheless in the economic and social sense, the sponsors of scien- 


47 Nature of the Judicial Process 81 (1922). 


4* Frankfurter’s view of “community” is shared by Prof. MacIver. In his work, Commu- 
nity (1928), at 55, Maclver points out: “The growth of sociology since the time of Comte 
is a witness that men are beginning to realize again that there is a unity of social life, and are 
seeking to restore the lost synthesis of community.” Despite Prof. MacIver’s unifying concept 
of “community,” he, however, admits “that there is . . . . a vital cleavage in the community, 
expressed in the antithesis of capital and labor, which can be bridged only by the construction 
of such a system as makes labor no longer a mere instrument of a productive mechanism, con- 
trolled by another class for its own ends ” Thid., at 273. 


49 The comments of an eminent historian of the Supreme Court follow a similar pattern: 
“When in the last decade of the nineteenth century, [the Supreme Court] took the radical step 
of expanding the old classic phrase defining the objects of the exercise of the police power— 
‘public health, safety and morals’—by interpolating the words ‘public welfare,’ it advanced 
far towards acceptance of the theory of modern sociological jurists that the law must recognize 
the priority of social interests, and that it must start from the premise that ‘individual interests 
are to be secured by law, because and to the extent that they are social interests.’ ”” 2 Warren, 
The Supreme Court and the United States 744 (1937). Sce also, Lescohier and Brandeis, His- 
tory of Labor Legislation (1935), at 696: “This change . . . . marks a recognition of the rela- 
tion of hours of labor to health and an appreciation that the health of workers is a part of 
the public health. It further marks a recognition that gross inequality in economic power may 
make legislative interference in some items of the labor contract a proper exercise of the 
police power.” 

5° Pound’s failure to make the nature of the conflicting interests in our society explicit is 
noted in Grossman, The Legal Philosophy of Roscoe Pound, 44 Yale L.J. 605 (1935). 


st Theory of Business Enterprise 289 (1910). 
s? Lauck, Industrial Revolution and Wages 2 (1929). 
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tific management have continued to regard the laborer primarily as a 
machine out of which the employer should derive the maximum effi- 
ciency.’3 High wages are not opposed by the proponents of this theory, 
but rather are encouraged—as long as they result in lower operating 
costs.*4 The following view of an industrial leader on the subject of scien- 


tific management carries the same appeal as the Brandeis brief in the “la- 
bor-welfare”’ cases: 


On the other hand, aside from the matter of the political and social solidarity of 
this country, and approaching the question entirely from the viewpoint of materialistic 
economics, it is of primary importance that labor does not become resentful and suspi- 
cious. Low costs are obviously not merely a matter of low or even of reasonable 
wages. It is much a matter of efficiency as all you who are manufacturers here will 
recognize. Production standards—the amount of work performed by each unit each 
day—is a large factor in your costs. In view of the great deterioration in the capital 
goods of the country since the war, the necessity of increased efficiency is self-evident. 
Now, of course, the efficiency of labor depends to quite some extent on the state of the 
labor market,—whether labor is scarce or plentiful. The average man will naturally 
work harder when he realizes that if he loses his job he cannot get another one. But 
fortunately, there are other factors in producing efficiency—one of the most important 
is that of good-will—and we cannot expect to maintain and develop this good-will in 
the long run if this process of wage readjustment is not tactfully handled.5s 


Likewise, the view of the author of a well-known treatise on scientific 
management: 


We are learning that productivity of labor is not measured alone by hours of work, 
nor even by the test of physical fatigue in a particular job. What we need to deal with 
are not the limits to which men may go without physical exhaustion, but the limits 
within which they may work with zest and spirit and pride of accomplishment. When 
zest departs, labor becomes a drudgery. When exhaustion enters, labor becomes slav- 
ery. Zest is partly a matter of physical condition, but it is also largely influenced by 
mental reactions.*® 


83 Tbid., at 47. 


54 “Since the war, however, a new theory has been more and more often advanced, which 
may be briefly stated as follows: If wages are reduced, the purchasing power of wage-earners 
is reduced with them. Therefore, considering the industry of the country as a whole, lower 
wages mean smaller sales, higher wages mean larger sales. In order to find a market for their 
products, industrial managers must maintain a wage scale which will permit wage-earners in 
general to buy those products... .. As a very intelligent lady of my acquaintance remarks, 
the joke seems to be on the capitalist. After supposing for a century or more that his profits 
were being cut down by the increasing demands of his workmen, who by trade unions, ‘soldier- 
ing,’ and other devilish devices, compelled him to pay them more and more compared to the 
work done, the capitalist has now discovered that the workmen were right after all, and that 
the road to bigger profits lies through higher wages.”’ Ibid., at act. See also Commons and 
Andrews, Principles of Labor Legislation 215 (1920). 


55 From a speech of Mr. Sam A. Lewisohn, quoted in Lauck, op. cit. supra n. 52 at 72. 
56 Tbid., at 122. 
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The proponents of this “new industrial revolution” not only sponsor 
shorter hours of labor, not only a “living wage,”*’ not only a “cultural 
wage,”’* but even a “partnership in business.”’s® 

However genuine the humanistic elements generating this policy, the 
materialistic impulse should not be overlooked. One frank expression of 
this impulse merits attention: “Fundamentally, this new policy did not 
have its origin in any humanitarian considerations, but arose from the 
realization that if prosperity was to be revived there must be a correspond- 
ing expansion of domestic consumption.” 

A glance at Brandeis’ introduction to Gilbreth’s work on scientific 
management,* and at the testimony on railroad efficiency which he 
offered the Committee on Interstate Commerce,® leads one to believe 
that the appeals to the Court through the medium of the “sociological 
brief”—are all tributaries of the same stream of thought. They are lec- 
tures to the enlightened representatives of the business community that 
these labor-welfare measures are not only not incompatible with, but are 
actually beneficial to, their business interests. 

Since the Brandeisian episodes, many other “labor welfare” measures 
have been obliged to undergo similar judicial scrutiny. The strategy of 


5? Prof. Lauck presents a revealing list of “advantages” resulting from the “living wage” 
theory (ibid., at 114): 
“1. A more cooperative feeling between employer and employee. 
. A more intelligent working class and nation. 
. The unnecessary need of unions to protect the interests of its members. 
. The incentive for every man to do his best, be master of himself, and his environment. 
. More capital, more and better homes, improved living conditions, with less immorality 
and crime. 
. A greatly reduced turnover. 
. The natural death of Bolshevism.” 


5* Tbid., at 153. 


59 Note Prof. Lauck’s explanation justifying this proposal: “There is another great change 
going on in thousands of places scattered all over the country, namely, the acceptance by em- 
ployers of the method of cooperative management, the method which, if it is carried out thor- 
oughly, involves teaching representatives of the employees all about the business in which they 
are concerned. It does not irivolve any diminution of authority in the management; but it does 
involve greater knowledge of the business in superintendents, foremen and the rank and file. 
And this, to my thinking, is one of the most promising of the present industrial phenomena, 
likely to lead to a wholesome evolution in the conduct of the industries of other nations; be- 
cause when employees are persuaded that they are partners with the employer, that the plant 
is theirs in a true sense, and that it is for their interest to make it as profitable as possible by 
stopping wastes, effecting economies, and improving discipline, the gain is so enormous that no 
nation which does not adopt cooperative management will be able to compete with us.” Ibid., 
at 74. 

6 Thid., at 200. 6 Gilbreth, Primer of Scientific Management vii (1912). 


* Scientific Management and the Railroads (1911) (part of a brief submitted to the I.C.C. 
in 1911). See also Brandeis, Business, A Profession 11-12 (1925). 
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counsel in these cases, especially since the Brandeis technique has become 
the common property of the profession, is worth noting. 

Methods of wage payments.—One of these measures concerned the mode 
of payment of miners’ wages. An Arkansas statute made it unlawful to 
use screened coal as a basis for paying miners. The object of the law was 
to prevent fraud to the miner in the determination of the amount of coal 
actually mined and to substitute what the legislature deemed to be a fairer 
standard. The issue came to a head in McLean v. Arkansas.“ The argu- 
ment presented to the Court on behalf of McLean was mainly concerned 
with “freedom of contract.’ “If the miner gets what he contracts for,”’ it 
was asked, “what is there that is fraudulent or wrong about it?’”’ “Who 
can say,” counsel continued, “that the men employed do not know better 
what is to their interests than the wisest legislative assembly that has ever 
convened on earth?” “And whose business is it, whose right does it in- 
vade, what principle of public policy does it violate, wherein is the welfare 
of society impaired?”’* To this argument came the reply: 

The general public is probably more interested in the great coal fields of the country 
and the work and development thereof than any other industry of the land. It is the 
foundation of all other industries. The great railway systems and all manufacturers 
are dependent upon the supply of coal. Its use for domestic purposes is now almost 
universal. Without coal the wheels of industry are paralyzed and every branch of so- 
ciety must suffer The State is vitally interested in the operation of her coal mines.®s 

The statute does not prevent the operators from making contracts with their em- 
ployees for digging coal. It does not attempt to dictate the price of labor, or say how 
much the operator shall pay. It does not prevent contracts based upon the amount of 
lump coal taken from the mine. It simply says that there shall be no fraud or deception 
practiced upon the employee as to the amount of coal he has produced. If the mine 
runs high in slack the price can be adjusted accordingly. The public is too deeply interest- 
ed in the matter to leave it to the operator to say how coal mines shall be worked. The 


State must see that there are no unnecessary grounds for friction between employers 
and employees. 


The assurance of no interference with “price” and with “pay,” and the 
advice that “friction” is undesirable, were addressed primarily to the 
operators. The assertion that the “public” is too deeply interested in the 
matter to permit the operator unbridled freedom is, perhaps, but one way 
of stating that it is better to acquiesce in a measure that is not actually 
harmful to the bulk of coal operators than to risk the possibility of injur- 
ing other industries dependent upon the production of coal. 


% 211 U.S. 539 (1908). 
% Brief for Plaintiff in Error 47. 
‘s Brief for Defendant in Error 45. 
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Rail and River Coal Company v. Yaple,” involved a similar statute pro- 
hibiting Ohio coal operators from computing miners’ pay on the basis of 
screened coal. The statute also empowered the Ohio Industrial Commis- 
sion to ascertain and set the maximum limit of slate, sulphur, and other 
impurities to be credited to the average of a car-weight of coal mined. In 
the computation of a miner’s pay the operator and miner, within this limit, 
were free to make any agreement as to the ratio of impurities to the coal 
mined. In the absence of such agreement, the Industrial Commission was 
empowered to fix and enforce the ratio. The briefs for both the plaintiff 
and the defendant in error dealt almost exclusively with the relation of the 
statute to the welfare of the operators, with scarcely any mention as to its 
effect upon the miners. Counsel for Yaple, defendant in error, seeking to 
uphold the constitutionality of the statute, argued thus: 


How ....can the employer complain of a law which requires of his employees the 
maximum of efficiency? What more efficacious control for his own benefit could he 
exercise if the law contained no such provision? In what respect is he injured?® 

Now the orders of the Industrial Commission . . . . are manifestly for the protec- 
tion of the employer.” 

The conclusion irresistibly follows, that if left to themselves on this point, and given 
unrestricted “freedom of contract” for their own protection, the operators would not 
protect their product but their business would appreciably suffer.’ 


The argument of opposing counsel was on the same plane of discourse— 
pointed to the conclusion that the legislation would militate against the 
interest of the operators: 


It is urged by opposing counsel that these features of the act (which refer to the 
fixation of the percentage of impurities by the Industrial Commission) are merely 
incidental to the main purpose; that they are intended to prevent some of the evils 
to the operator, due to the installation of the mine-run system; that the employee un- 
der that system might be tempted to send up from the mine coal containing too much 
impurity, or too much fine coal. Jf, however, the purpose of the regulatory features is to 
prevent this evil, and thus to protect the operator, then the means employed have absolutely 
no relation to the end.” 

Since when has it been considered appropriate to employ the police power of the state 
to protect the employer against making unwise contracts?” 


The opinion of the Court presented the problem as if it were one in 
which concessions were demanded by the miner from the operator: 


$7 236 U.S. 338 (1915). 

68 Brief for Defendant in Error 23. 

% Tbid., at 29. ™ Brief for Plaintiff in Error 30. 
7° Thid., at 45. 7 Thid. 
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The system of mining [prior to the present statute] was regarded as objectionable 
by the miners on the ground that they were not paid for mining of a considerable quan- 
tity of marketable coal, and there was dissatisfaction because of the wearing of the 
screens so as to increase the size of the apertures between bars above the standard.’3 


In the light of the fact that counsel dealt with the legislation in terms 
of its relation to the interest of the operators, it is interesting to note the 
evaluation of the case appearing in Commons’ History of Labor in the 
United States. It was there characterized in terms of a concession to em- 
ployees: 


If the legislature found that the method of payment tended to deprive the employee 
of his full wages or was otherwise detrimental to him, it was justified in remedying the 
situation by statute. This series of decisions constituted a recognition by the United 
States Supreme Court that for the employee, freedom of contract is frequently a legal 
fiction and that he may need protection against terms of employment which he himself 
agrees to accept—even though health is only remotely involved.” 


Workmen’s compensation—The cluster of workmen’s compensation 
cases, involving the constitutionality of statutes abolishing common law 
defenses and creating a system of liability without fault, offers another 
interesting chapter in the history of “labor-welfare legislation.”’ The ar- 
guments prepared for the Court by counsel opposing the legislation in 
New York Central Railroad v. White,"> Mountain Timber v. Washington,” 
and Southern Pacific Company v. Jensen,”” were charged with an intensity 


of emotion not present in the cases heretofore discussed. They were warn- 
ings to the Court that the collapse of the social order was imminent unless 
the Court took proper action. In the first of these cases, for instance, the 
argument took the following turn: 


The Teutonic empires of Central Europe were pioneers in enactments of this class. 
Germany in 1884 and Austria in 1887 were among the earliest to pass such laws. Of 
the utmost significance is it that in those two countries the theories of Socialism have 
attained their furthest political development. There, to a much greater degree than 
elsewhere among the powerful nations of the earth, paternalism has circumscribed the 
activities of the individual until the whole body politic, outside the governing classes, 
stands upon substantially the same level. And that level has been established not by 
the elevation of the indolent, inefficient and dependent, but by keeping down the en- 
terprising, capable and self-sustaining.7* 

Such legislation is merely the entering wedge for the introduction of a vast and com- 


73 Rail and River Coal Co. v. Yaple, 236 U.S. 338, 345 (1915). 

14 Lescohier and Brandeis, History of Labor in the United States 675 (1935). 
75 243 U.S. 188 (1917). 

76 243 U.S. 219 (1917). 

77 244 U.S. 205 (1917). 7 Brief for Plaintiff in Error 4 (italics theirs). 
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prehensive scheme of socialistic laws, passed under the guise of regulating the relation 
of master and servant in industry, but which have, in effect, as their primary object, 
the taking of the master’s property for the benefit of the servant.” 

It is the familiar instance, which Professor Sumner used to denounce, of a resolu- 
tion adopted by A and B that C shall have something done for him, not by themselves, 
but by D. In other words, the employer is the Forgotten Man whose rights, Sumner 
declared, are always overlooked in every ill-conceived plan of social amelioration.** 

Compulsory compensation acts are simply professed devices to increase indirectly 
the cost of operation to the employer, while in fact they result either in an increase of 
wages or in a continuance of wages, in whole or in part, without the necessity of ren- 
dering service therefor.* 


Arguments such as the following, in the Mountain Timber case, suggested 


that the legislation in question presaged a development not unsimilar to 
that witnessed abroad: 


In the early part of the nineteenth century discussion arose among German philos- 
ophers as to what should be the relations of the State to its citizens. Such writers as 
Fichte and Hegel engaged in the discussion and developed socialist doctrine to a high 

Following Fichte and Hegel come the socialistic writers, Marx and La- 
salle, who developed the paternal idea of government. The first insurance laws sprang 
into existence as a counter to socialistic activities of a type so subversive as to become 
a source of anxiety to the German government. Bismarck acknowledged himself a 
Socialist in the sense of conceding the laborer’s right to work and the State’s duty to 
act wisely, generously and positively for his welfare.™ 


Counsel arguing for the constitutionality of the legislation in question, 
particularly in the Jensen case, urged the Court to discount the dangers 
alleged to be lurking in such “socialistic schemes.” One way chosen to 
convince the Court that the structure of our society was not endangered 
was by reference to the experience of other non-socialistic countries 
throughout the world in abandoning the principle of negligence.** 

Another way was to assure the court that: 


The employer can easily transfer to the customer the necessary pecuniary equiva- 
lent of any risk; that, whatever the primary method of placing the burden, the loss, 
whether by death or by disablement, will be borne eventually not by the working man, 
but by society; that is, that it will be carried over into the selling price of the product.*4 


79 Ibid., at 16. 8 Thid., at 19. 8: Tbid., at 22. 
82 Reply brief for the Mountain Timber Company 2. 


53 It was shown that the negligence principle was abandoned by Austria in 1887, Norway in 
1894, Finland in 1895, Great Britain in 1897, Denmark, Italy and France in 1898, Spain in 
1900, Netherlands, Greece and Sweden in 1901, Luxembourg in 1902, Russia and Belgium in 
1903, Hungary in 1907, Australia, New Zealand, Transvaal, Canada, Mexico, Venezuela, and 
Peru in 1911, etc. 


84 Brief on behalf of Defendant in Error by the Industrial Accident Commission of Cali- 
fornia 26. 
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The elimination of “economic waste” was also assured.** In addition, 
“if the employees are relieved from exhaustion, they may give freer and 
more efficient service.’’® 

In the Mountain Timber case, the assurance to the Court took the fol- 
lowing form: 

It is designed to promote the general prosperity and fo increase the industries of the 
state.*7 

The industrial progress of Germany during recent years has been surpassed by that 
of no other nation. Prussia was the first European nation to recognize the principle of 
the liability of employers in case of industrial accidents regardless of negligence . . . . , 
with the encouragement of the emperor and his chancellor, Bismarck, a comprehensive 
system of workmen’s compensation was inaugurated. 

The language (in Holden v. Hardy) emphasizes the changing attitude of courts 
towards social legislation. The change does not involve the change of any constitution- 


al principle, but merely means the shifting of the emphasis from one element to 
another.” 


This last quotation provides a good summation of the nature of the pat- 
tern of attack before the Court. It is an argument for judicial tolerance, 
based on the theory that “change” which does not harm our basic eco- 
nomic structure does not involve a challenge to the basic principles of the 
Constitution. 

That the Court was convinced that the employer would not be harmed, 
despite the warnings that this legislation constituted a dangerous inno- 
vation, is made clear by Mr. Justice Pitney in the White case: 

If the employer is left without defense respecting the question of fault, he at the 
same time is assured that the recourse is limited and that it goes directly to the relief 
of the designated beneficiary. And just as the employee’s assumption of ordinary risks 
at common law presumably was taken into account in fixing the rate of wages, so the 
fixed responsibility of the employer and the modified assumption of risk by the em- 
ployee under the new system, presumably will be reflected in the wage scale.%* 


Presumably, too, as an “expense of operation,” the opportunity for 
shifting the cost to the consumer was not without possibility: ‘This is a 
loss arising out of the business, and, however it may be charged up, is an 


8s Brief on behalf of Defendant in Error by the New York Industrial Commission 25. 

8 Thid. 

87 Brief for Appellees 26. 

58 Tbid., at 27. To this could be added the statement of opposing counsel, that such “so- 


cialistic” legislation “was accepted by the German government as a means . . . . to counteract 
the discontent of German working classes.” Reply brief for Mountain Timber Co. 2. 


% Tbid., at 36. 
9% 243 U.S. 188, 201 (1917). 
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expense of operation, as truly as the cost of repairing broken machinery 
or other expense that ordinarily is paid by the employer.”* 


The Court’s language in the Mountain Timber case revealed a similar 
note of assurance: : 


Perhaps a word should be said respecting a clause in No. 4 which reads as follows: 
“Tt shall be unlawful for the employer to deduct or obtain [sic] any part of the premium 
required to be by him paid from the wages or earnings of his workmen or any of them, 
and the making or attempt to make any such deductions, shall be a gross misdemean- 
or.” If this were to be construed so broadly as to prohibit employers, in agreeing upon 
wages and other terms of employment, from taking into consideration the fact that 
the employer was a contributor to the state fund, . .. . it would be open to serious 
question whether as thus construed it did not interiors to an unconstitutional extent 
with their freedom of contract.” 


When Veblen in 1910 wrote that “impersonal, collective and limited 
liability won its way, as against the system of natural liberty in this field 
[Workmen’s Compensation] by sheer force of business expediency,” he 
was in fact summarizing the philosophy appearing seven years later in 
the arguments before, and judicial opinions of, the Supreme Court in the 
White, Jensen, and Mountain Timber cases. 

The eight-hour day—The controversy over the eight-hour day on 
interstate railroads was brought to a head in Wilson v. New.°* Although 
the employees were supposed to benefit as a result of the enactment, 
nevertheless, in the arguments, concern over their welfare was in direct 
proportion to the efficiency that such welfare would produce for the rail- 


roads. Thus the argument for the government urging the Court to uphold 
the legislation : 


The efficiency and safety of railroad service depend upon the skill and physical 
fitness of the employees. It is just as necessary to properly care for the employees as 
to keep in good condition the physical instrumentalities of interstate commerce. 


* Tbid., at 203. 9 243 U.S. 219, 246 (1917). 


3 Veblen, op. cit. supra, n. 51 at 280. Note the corroboration of this theory twenty-nine 
years later in the language of William Green: “No industries left the state in spite of the fact 
that there were states with no compensation laws. Instead, as the law continued in operation, 
the employers saw its advantages and now they stand solidly with the workers for the Ohio 
Law.” Green, Labor and Democracy 26-27 (1939). “Impartial studies show the superiority 
of the state fund in lower cost for employers, in freedom from fear of bankruptcy of the fund, 
and in greater security for the workers because the state fund has no incentive to cheat the 
workers out of payments due them.” Ibid. “Employers . . . . once lined up in opposition ranks 
agree that [the] . . .. Workmen’s Compensation Law is a great piece of progressive legislation 
which they would not be without.” Ibid., at 29. ‘““Those who have been concerned with social 
work have seen the disasters of families evicted for non-payment of rent, of overcrowded slum 
areas breeding disease as unemployment reduces the family to extremes of poverty. Business 
men know that the unemployed man and his family are poor customers.” Ibid., at 63. 


% 243 U.S. 332 (1916). 
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Physical efficiency is impossible without proper living conditions which demand suit- 
able food, clothing, housing, rest and recreation.* 

Failure to pay fair wages or to fix a fair standard therefor, make slow, costly, un- 
safe or otherwise inefficient these agencies.” 

The hours of service are important to the efficiency of the men. No less is the meas- 
ure of their compensation. These men are human beings; they have family ties; they 
are entitled to time and rest at their homes.The more contented the servant, the bet- 
ter service.%7 

Rapid transit is called for. All that exists in efficiency must be provided. Service 
of the highest class is that which is required. Certainty of performance is no small 
part of the duty owed. To obtain all this, it is necessary to have men alert, contented 
and willing in the performance of a dangerous occupation. Shorter hours make for 
efficiency and competency. The better the servant, the greater his compensation 
The public is entitled to protection against that inconvenient, delayed and unsafe 
method of transportation which may result from unsatisfactory wages or cheap help.* 


The government brief even capitalized on the experience of Henry Ford to 
emphasize the benefits resulting from industrial efficiency: 


Samuel Gompers, President of the American Federation of Labor, said: “A few 
weeks ago I had occasion to be in Detroit and there I went through the plant of Mr. 
Ford’s automobile factory; I had every facility to observe; the manager accompanied 
me. I asked him what the result had been of the operation of eight hours a day in his 
establishment. He told me this, which he has since written me, and I have incorporat- 
ed what he said in the September issue of the American Federationist. He said: ‘As 
compared with the operation of the plant under ive ten-hour workday and now since 


the introduction of the eight-hour workday, the productive activity of the groups of 
men with similar tools, similar groups performing similar work, has increased fully 63 
per cent.’ You may consult any economist; consult any large employer of labor who 
has had the eight-hour day in operation for a series of years, and you will find like 
testimony.”” 


98 Briefs for the United States 24. #7 Tbid., at 61. 
% Tbid., at 47. % Tbid., at 62. 


% Ibid., at 77. A striking similarity in the argument is found in Prof. Frankfurter’s letter 
to the Boston Herald, urging the adoption of the Adamson Act, which the Court in Wilson v. 
New upheld: “Experience amply demonstrates that men, women, and children work too long, 
from the point of view of the quality of the resulting citizenship. The history of the lowering 
of the standards of military requirement, the serious disclosure in England after the Boer War 
as to the deterioration of English factory workers, the testimony of General Gorgas—the most 
successful health administrator of the world—that poverty, rooted in low wages and long 
hours, is the greatest enemy to health, are all there to read for him who wants to be informed. 
This is not, however, merely a humanitarian plea; this is not sentimental talk. The experience 
of money-making business is, that while an eight-hour day may mean increased labor cost, it 
does not mean an increased unit of labor cost. In other words, experience shows that shorter 
working hours make for increased production, and therefore more wealth. The apparent para- 
dox is easily explained. Shorter hours result in increased human efficiency, by the reactive 
effect on the individual; they also provoke inventiveness, all kinds of savings; they secure the 
stoppage of wastes, just because the utmost value must be obtained from the shorter hours. 
In a word, they operate as an inducement to greater human competence; they thus increase 
money values no less than human values.” Reprinted in Frankfurter, Law and Politics 204 
et seq (1939). 
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The Court evidently reacted favorably to these arguments. Mr. Justice 
White, in addition to emphasizing the fact that the congealing of the for- 
mer wage relationship under the eight-hour standard was temporary, i.e., 
limited to a period of six months, and therefore not as serious a chal- 
lenge to property rights as the railroads would seem to urge, pointed out 
that “the employees on the other hand insisted that as the task would be 
unchanged and would be performed in the shorter hours, there would be 
no material, or, at all events, no inordinate increase of pay.”**° That it 
could not possibly be a serious threat to the railroads’ security is made 
more evident by his statement that “the establishment of the eight-hour 
standard, since that standard was existing . . . . on about fifteen per cent 
of the railroads, had already been established by Act of Congress as a 
basis for work on governmental contracts, and had been upheld by this 
Court in sustaining state legislation.”*"* Mr. Justice McKenna in a con- 
curring opinion had no doubt but that under the act, Congress did not 
attempt to regulate wages, but rather left it to the agreement of the par- 
ties. The observation was made that “‘it has never been supposed that 
the agitation for an eight-hour day for labor or the legislation which has 
responded to it, was intended to fix or did fix the rate of wages to be 
paid.”*? 

Minimum wages for women.—The steps leading up to the sanctioning 
of minimum wage legislation in the Parrish case**} provide interesting in- 
sight into the techniques used by counsel in making this legislation palat- 
able to the Court. 

In Adkins v. Children’s Hospital,’°* counsel for appellants, urging the 
constitutionality of the minimum wage statute for women, argued force- 
fully that the legislation in question was not adverse to business interests. 
Much. point was made of the fact that representatives of these interests 
offered no serious objections to the measure at the time it was enacted: 

No one appeared in opposition to the bill. A remarkable circumstance which has 
probably never occurred in any previous legislative hearings on a measure affecting 
wage legislation in this country was the appearance of the official organized body of 
employers—the Merchants’ and Manufacturers’ Association of the District—who sent 
their representative to make a statement indorsing the bill and urging its passage.**s 


10° 243 U.S. 332, 356 (1917). 101 Thid., at 357. 


102 Tbid., at 361. For a penetrating analysis of the Wilson v. New decision, see Kales, op. cit. 
supra, n. 40. 


#3 300 U.S. 379 (1936). 
14 261 U.S. 525 (1922). Mr. Frankfurter was on the brief. 
5 ; Brief for Appellants xxii. 
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In brief, it is overwhelmingly clear that unfair depression in the wages of many 
women workers has been significantly reduced, without operating adversely to indus- 
try and efficiency, and without appreciably diminishing employment for employ- 
ables. 

But, necessarily, law is intended for and must be judged by its general operation. 
And the evidence is overwhelming that the minimum wage laws have made for greater 
stability for business and increased profits.*°? 

In our opinion the favorable action of the Merchants’ and Manufacturers’ Associa- 
tion on this bill is the strongest argument in its favor. This organization is composed 
of the representatives of 33 different lines of business, including department stores em- 
ploying 5,000 workers, the 12 largest laundries in the District, cigar manufacturers, 
etc. After careful consideration of the bill, the secretary of the association was in- 
structed to appear before us and express approval of the measure. This favorable ac- 
tion carries due weight with the committee. Opposition to legislation of this character 
would naturally come from employers if they believed that it would jeopardize the 
business interests of the community. The Merchants’ and Manufacturers’ Association 
has, on the contrary, gone on record as favoring Senate Bill No. 4548, because they 
believe it to be a workable measure and that it would tend to benefit business.'* 


To this was added thirty pages—headed by the caption, ‘Industrial Effi- 
ciency of Both Employers and Employees Stimulated’”’—designed to 
erase whatever doubts the Court was assumed to have as to the effect 
of the legislative enactment upon “business” welfare.*°® Again, from the 
business viewpoint, the possible danger of the legislation to the marginal 


employer was considered. The argument to the Court on this issue em- 
phasized the desirability of safeguarding the interests of the efficient and 
far-sighted business man.”° It was argued that to permit unlimited free- 
dom to the inefficient marginal employers would hinder the efficient oper- 
ators of business enterprise: 


No industry which fails to supply even the bare minimum living requirements of 
its own workers can possibly be sound. Such an industry, instead of aiding in the work 
of supporting life, can be only a burden upon it by precisely the amount of subsidy 
which it drains from other industries. The fundamental policy represented by this 
Act is the stimulation of individual enterprise, the prevention of taxation upon sound 
industries for the artificial support of unsound ones. The aim it encourages is to make 
industries self-supporting. 


106 Thid., at xiii. 
107 Thid., at liv. 108 Thid., at 41. 


9 The argument that higher wages will result in greater industrial efficiency is the thesis 
also of Hobson in The Evolution of Modern Capitalism (1910). See particularly at 355-76. 
110 See Prof. Beard’s comments to the effect that “it is true that minimum wage legislation 
affected mainly small employers, the owners of laundries, petty concerns, sweatshops; that it 
touched adversely few powerful business interests.” Beard, America in Midpassage 286 (1939). 


111 Brief for Appellants xlix. 
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The Court was not convinced, however, that the regulation would not 
harm industrial enterprise. In its rejection of the legislation it made clear 
what the Court expected in the “labor-welfare” cases: 

[The statute] compels [the employer] to pay at least the sum fixed in any event, be- 
cause the employee needs it, but requires no service of equivalent value from the em- 
ployee. It therefore undertakes to solve but one-half of the problem. The other half 
is the establishment of a corresponding standard of efficiency, and this forms no part 
of the policy of the legislation, although in practice the former half without the latter 
must lead to ultimate failure, in accordance with the inexorable law that no one can 
continue indefinitely to take out more than he puts in without ultimately exhausting 
the supply.” 


In this brief statement is contained the nub of the arguments which 
counsel have developed in these cases. Inherent in this statement is the 
assumption that such legislation has little chance of validation if the Court 
is of the opinion that the benefits will accrue to the employees alone. If, 
as in Muller v. Oregon, “a corresponding standard of efficiency” in work 
can be demonstrated to the satisfaction of the Court, then the legislation 
has an opportunity to survive. 

Murphy v. Sardell brought the minimum wage issue again before the 
Supreme Court. The brief filed in behalf of the Industrial Commission of 
California was significant. It in effect warned the Court that unless a 
more flexible construction were placed upon the fourteenth amendment 
than was permitted in the Adkins case, resort would have to be made to 
extra-constitutional means: 

If the framework of the American government, and particularly the fourteenth 
amendment, ceases to expand with the growth of the country, a rupture of the consti- 
tutional fabric sooner or later by means other than judicial is inevitable. Has the four- 
teenth amendment lost capacity for further growth by construction to meet new condi- 


tions as these arise? Does not the decision in the Adkins case, reviving as it does the 
doctrine of the supposedly overruled Lochner case tend towards this result?™4 


Such inflexibility, it was argued, was certainly not warranted, especially 
in view of the fact that the legislation was beneficial to industry. Rather 
than being harmful to the employer, 


The payment of higher wages enables the employer to secure a better grade of labor 
and increased production. Less than fair living wages produces undernourishment, ill- 
health, discouragement and retardation of physical and mental processes. An increased 


2 261 U.S. 521, 557 (1922). 


13 269 U.S. 530 (1925). This was a memorandum decision affirming the District Court 
“upon the authority of Adkins v. Children’s Hospital.” 


14 Brief of Amicus Curiae on behalf of the Industrial Commission of California for Plaintiff 
in Error 56. 
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wage stimulates competition for employment and greater production of workers, and 
opens to the employer a higher quality of labor from which to choose. Though some 
employers are slow to realize it, the cheapest is the least efficient in the long run.™5 

The additional burden upon the employer may be counterbalanced by the increased 
efficiency of labor produced by the amelioration of evils under which the workman 
suffers, and does not disturb the balance of wages to service to any greater extent than 
approved regulations of other terms of contract."® 


The brief continued to emphasize the harmlessness of the regulation 
to industry: 


The value to the employer of the labor is measured in part by the improvement of 
the product created by the laborer and in part by the price at which the product can 
be sold. The minimum wage operates uniformly upon all members of the industry 
affected and the increase in wages is therefore passed on to the consumer by being added to 
the cost of production like any other uniform increase in operating cost. The law itself 
adds to the value of the product in effect an amount sufficient to raise the fair value 
of the worker’s services to a minimum necessary for his subsistence and the minimum 
wage becomes the minimum fair value.**7 


These arguments are important in revealing a significant attitude 
toward the Court in its dealings with measures touching upon a sensitive 
nerve of our industrial society. Implicit in them is the assumption that 
legislation purporting to benefit employees must be justified by showing 
that the cost of such benefits will be shifted to shoulders other than those 
of the employers, or that the employers themselves will benefit from the 


measure. 

In Morehead v. Tipaldo,“* counsel wanted to make it clear at the outset 
that this measure was quite different from that considered in the Adkins 
case. They stressed the fact that it contained an additional standard— 
one which would assure the employer that no wage would be set which 
was not commensurate with the value of the services rendered: 

The “fair wage” [as a standard in the statute in the Tipaldo case] means a wage 
fairly and reasonably commensurate with the value of the service or class of service rendered. 
This definition obviously does not contemplate the “cost of living” as a factor (as in the 

The fair minimum wage, by its very definition and method of cal- 
culation, can never exceed the reasonable value of services rendered.”® 

The statute does not interfere with the payment of a wage that represents the fair 
value of the services rendered, even if it be lower than the minimum cost of health sub- 
sistence. In fact, that is precisely the question at bar. Obviously, the object was to 
demonstrate to the Court that the statute in question represented a shift from an em- 
ployee standard of “‘cost of living” to an employer standard of “value of service.””*”° 


"5 Tbid., at 52. 18 298 U.S. 587 (1935). 
"16 Thid. 119 Appellant’s brief on the law 11. 
*17 Tbid., at 70. 120 Thid., at 12. 
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Counsel continued in the same vein, showing the necessity of preserving 
a plane of “fair” competition in businesses employing women as laborers. 
The emphasis upon employee welfare was subdued: 


The immediate end is the establishment of a wage for women and minors which is 
reasonably and fairly commensurate with the value of the services rendered. The 
Legislature, in addition, by means of a minimum wage, endeavored to protect indusiry 
from the evils of unfair competition which undoubtedly accompany the exploitation of em- 
ployees by the least conscionable group of employers. No one can quarrel with the legiti- 
macy of the ends sought.** 

The legislative determination to attempt, by means of the minimum wage, to pro- 
tect industry from one source of unfair competition, has a large and familiar founda- 
tion in such statutes as the Federal Trade Commission Act, Clayton Act, and the 
Interstate Commerce Act. These statutes all have as their purpose the elimination 
of unfair competitive tactics. An employer who regularly pays less than a “fair wage” 
would have a definite and unfair advantage over his less grasping competitor were it 
not for the equalizing effect of such a statute The New York statute involved 
in the case of Nebbia v. People, supra, is another example of judicial approval of a 
statute designed to prevent unfair competition and thus assist and indeed save industry. 


To give assurance to the Court that the proposed legislation had the sup- 
port of the industrial groups involved, the brief pointed out that: 


In the instant case, “fair minimum wage” has been unanimously approved and de- 
termined by representatives of the laundry industry, as well as by representatives of the 
public and the workers. No protest has been heard as to its fairness in the public 
hearings, and none was made in arguments below.”3 

That the industry was well able to absorb the wage increases effected by the mandatory 
order is seen from the fact that 94 per cent of laundries throughout the State were complying 
with the terms of the mandatory order in November, 1935; 58 per cent were paying more 
than half their women and minor employees wages higher than the established minimum 
rates .%*4 


The same emphasis was apparent in the special brief prepared for the 
warden, Tipaldo, the petitioner in the controversy: 


The Legislature, in addition, by means of a minimum wage, endeavored to protect 
industry from the evils of unfair competition which accompany the exploitation of em- 
ployees by the least conscionable group of employers. An employer who regularly pays 
less than a “fair wage” would have a definite and unfair advantage over his less grasping 
competitor were it not for the equalising effect of such a statute.s 

The purpose of the statute in the Adkins case was to guarantee a wage based solely 
upon the necessities of the workers, without regard to earning power. It applied to all vo- 
cations. It was exclusively a price-fixing statute, with the “vague variable standard”’ 


+1 Tbid., at 17. *%3 Thid., at 13. 
122 Tbid., at 20. "4 Thid., at 47. 
85 Argument for the Warden, 298 U.S. 587, 589 (1935). 
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of the “cost of living,” with no relationship between the wage set and the work done. 
It did not consider the industry’s ability to pay.* 
Mr. Justice Butler’s opinion was in effect a holding that the “fair 
value of the services” standard was inoperative, and that the presence of 
the other standard, i.e., “less than sufficient to meet the minimum cost 
of living necessary for health,” was too much of a threat to the security 
of the business groups involved.’ The opinion quoted with approval the 
statement in the Adkins case to the effect that “.... the declared basis 
is not the value of the service rendered but the extraneous circumstance 
that the employee needs to get a prescribed sum of money to insure her 
subsistence, health and morals.”’”* 

To both Chief Justice Hughes and Mr. Justice Stone, who wrote dis- 
senting opinions, this was an unduly strained construction of the legisla- 
tion. The Chief Justice recognized, among other things, that “the con- 
stant lowering of wages by unscrupulous employers reduces the purchas- 
ing power of the workers and threatens the stability of the industry,’””*® and 
that it was the unconscionable, inefficient employer against whom the 
regulation was intended."** Mr. Justice Stone took cognizance of the fact 
that ‘‘a wage insufficient to support the worker does not visit its conse- 
quence upon him alone; that it may affect profoundly the entire economic 
structure of society. ....”*** To Mr. Justice Stone, the regulation was 
merely a requirement that “industry .... bear the subsistence cost of 
the labor which it employs... . ,’** an argument that won the ap- 
proval of both the Court and industrial leaders in the Workmen’s Com- 
pensation cases." 


In West Coast Hotel v. Parrish,*** a minimum wage statute identical 
6 Thid., at 592-93. 


*27 Interestingly enough, the opinion quotes the following from the “factual background” 
of the Act in question: “In the absence of any effective minimum fair wage rates for women 
and minors, the constant lowering of wages by unscrupulous employers constitutes a serious 
form of unfair competition against other employers, reduces the purchasing power of the work- 
ers (a large proportion of the population of the state), and threatens the stability of industry.” 
298 U.S. 587, 616 (1935). But this did not soften the conviction that the legislation was “‘ar- 
bitrary.” 


138 98 U.S. 587, 612 (1935). 

*9 Thid., at 626. 

13° Thid., at 631. 

131 Thid., at 635. 132 Thid. 

+33 See the analysis of the arguments in New York Central Railway v. White, and Mountain 


Timber Co. v. Washington, etc., stressing the fact that these costs are ultimately to be shifted 
to the consumer, supra, at notes 75 et seq. 


"4 300 U.S. 379 (1936). 
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with the one invalidated in the Adkins case was before the Court. Here 
the standard, unlike the one in the Tipaldo case, was merely the “mini- 
mum cost of living necessary to health.” There was no additional safe- 
guard of “fair value of the services.” The brief filed by the Attorney Gen- 
eral for the State of Washington had at least one major object in view— 
that of pointing out to the Court that there was no showing on the part 
of the employer involved that any hardship or harm had been suffered 
by him.**5 Counsel for the hotel, with the weight of the Tipaldo case be- 
hind them, simply assured the Court that, inasmuch as the minimum wage 
might be established without regard to the value of the services rendered, 
“it condemns it beyond question,”*** and was therefore void on its face. 

The Court’s reversal of the Adkins holding was in effect a recognition 
that the apprehension over the injury to business was unfounded. Mr. 
Justice Hughes, writing for the majority, agreed with the amicus curiae 
that there was no showing that the employer in the immediate case was 
harmed.**? It was pointed out that, despite the fact that the statute in 
question was identical with the one challenged in the Adkins case (i.e., 
utilized as a standard the minimum cost of living necessary to health), it 
was “‘safe to assume that women will not be employed at even the lowest 
wages allowed unless they earn them, or unless the employer’s business can 
sustain the burden.’** “The legislature,” the opinion continued, “was 
entitled to adopt measures to reduce the evils of the ‘sweating system,’ 
the exploitation of workers at wages so low as to be insufficient to meet the 
bare cost of living, thus making their very helplessness the occasion of a most 
injurious competiton.’”**® In this latter statement can be seen the adoption 
of the argument of counsel in the Tipaldo case urging the validation of the 
statute on the ground that it would “protect industry from the evils of 
unfair competition which accompany the exploitation of employees by the 
least conscionable group of employers.”**° 

+38 Brief of amicus curiae (State of Washington) 23. 

+36 Answer of appellant to the brief of amicus curiae 16. 

#37 300 U.S. 379, 386 (1936). 

138 Thid., at 397. 

139 Tbid., at 308. 

14° Supra n. 121, at 89. Compare Millis and Montgomery, Labor’s Progress and Some Basic 
Labor Problems 280 (1938): “the minimum wage movement has had underlying it the assump- 
tion that . . . . concentration of production within those firms able to pay decent wages would 
not be undesirable. In industries where comparatively little capital is necessary to start a small- 
scale establishment, a large number of irresponsible, ‘fly-by-night’ firms are chronically to be 
found—firms whose chief source of survival capacity is low labor cost. If minimum wage legis- 


lation pushes these firms across the marginal line and production is concentrated in a smaller 
number of larger and more efficient plants, the result to be expected would be a higher wage 





THE LABOR-WELFARE CASES 403 


The labor injunction.—“The most significant instance of the use of the 
injunction by labor’** is the characterization that has been ascribed to 
the famous Railway Brotherhood case in 1929.** In this controversy the 
labor organization sought and obtained an injunction restraining a rail- 
road from using a company union as an instrument for employee control. 
The philosophy which underlay the Railway Labor Act of 1926 was par- 
ticularly embodied in the brief presented for the Brotherhood by Donald 
Richberg and John Crooke. Their evaluation of the Act was principally 
in terms of its effect upon the efficiency and welfare of the railroads. The 
elaboration of the benefits to the railroad employees resulting from ‘‘self- 
organization” was not considered essential for its justification. They, for 
instance, cited from Director General Hines’s work, War History of the 
American Railroads: 

Any studied consideration of this matter must lead to the conclusion that despite 
the numerous reasons why the productiveness of railroad employees might easily have 
been greatly impaired during Federal Control, the general average of railroad efficiency 
in that period makes an extremely favorable comparison with pre-war efficiency and 
compares with post-war efficiency fully as well as does industrial war-time efficiency 
with post-war efficiency .*43 
The brief made special note of the aquiescence by the National Industrial 
Conference Board in the principle of employee self-organization. Before 
the Court, therefore, there was evidence of a respected industrial spokes- 


man’s confidence that to permit employees to organize in bargaining 
groups without interference or restraint would not militate against the 
interests of the employer: 


American doctrine authoritatively stated by the Anthracite Coal Strike Commis- 
sion with the approval of representatives of both employers and unions included in its 


bill for the entire industry without necessarily higher—or at least without proportionately 
higher—cost per unit of product.” “Other consequences of minimum wage legislation in this 
country can be summarized with a fair degree of definiteness. That fair employers were 
protected against the competition of ‘shoestring capitalists’ who continually attempted to cut 
costs by depressing wages, is evidenced by the change of attitude on the part of the majority 
of employers. Originally the majority were bitterly opposed to this type of state interference, 
but experience demonstrated to them—as it had in Australia and England—the benefits of a 
standardized minimum wage. The ‘shoestringers’ remained enemies of the legal minimum 
wage, but there is abundant evidence that the more responsible employers came to favor the 
plan. There is little evidence that business has been injured, and probably the minimum wage 
has had only limited effect in starving out marginal or submarginal producers and in forcing 
mechanization of industry.” Ibid., at 314. 
+4 Frankfurter and Green, The Labor Injunction 110 (1930). 


142 281 U.S. 548 (1929). Although this case does not come within the category of the labor- 
welfare “enactments,” it nevertheless furnishes additional corroborative data in support of the 
general thesis of this paper. 

™43 Brief for Respondent 29. 
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membership and commended as the basis of industrial adjustments by Presidents 
Roosevelt, Taft and Wilson: That no person shall be refused employment or in any way 
discriminated against on account of membership or non-membership in any labor organi- 
sation. 

It should be again emphasized that the foregoing was the recommendation made by an 
outstanding, national and thoroughly representative organisation of employers. 


Additional assurance was provided by reference to the reports of Congres- 
sional committees on the Railway Labor Act of 1926: 

The reports of the committees of both houses of Congress laid emphasis on the 
fact that the bill (for the Railway Labor Act of 1926) under consideration represented 
the agreement of railway managements operating over 80 per cent of the railway 
mileage and railroad organizations representing an overwhelming majority of the rail- 
road employees (House Report on H.R. 9463). The Senate Report stated that when the 
bill was submitted to a meeting of the Association of Railway Executives, 52 roads repre- 
senting 167,915 miles favored it; 20 roads representing 36,564 miles opposed it; 32 roads 
representing 18,134 miles were absent.*4 


The Court’s reaction to these arguments was favorable. Although the 
opinion of Chief Justice Hughes recognized “that employees are entitled 
to organize for the purpose of securing the redress of grievances and to 
promote agreements with employers relating to rates of pay and condi- 
tions of work,”’*“ nevertheless, it was made clear that this did not prohibit 
the “exercise of the right of the carrier to select its employees or to dis- 
charge them.”*4” 

Prison labor.—In Whitfield v. Ohio,’ the Court had under considera- 
tion the Federal Hawkes-Cooper Act and an Ohio statute, the effect of 
both being to prohibit the sale in the Ohio open market of goods manufac- 
tured in the prisons of other statés. The decision of the Court upholding 
the legislation was couched in terms of benefit to “free labor”: 

The view of the State of Ohio that the sale of convict-made goods in competition 
with the products of free labor is an evil, finds . . . . support in fact and in the similar 
legislation of a preponderant number of other states All such legislation, state 


and federal, proceeds upon the view that free labor, properly compensated, cannot 
compete successfully with the enforced and underpaid convict labor of the prison.*4? 


Emphasis in the brief for the State of Ohio, however, was upon the 
serious competition faced by Ohio manufacturers operating with “regu- 
lar” labor. 

+44 Thid., at 30. 

«45 Ibid., at 36 (italics supplied only in second paragraph). 

+46 281 U.S. 548, 570 (1929). 148 297 U.S. 431 (1935). 

141 Thid., at 571. +49 Thid., at 439. 
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The following is indicative of this approach: 
Indeed, the inevitable result of the situation confronting the state would be to en- 
able the prisons and their agents or distributors to so concentrate in their own hands 
the production and sale in the general markets of particular commodities, thereby driv- 
ing out of business the legitimate manufacturer of similar articles. . . . . For it cannot be 
challenged that certain prisons were rapidly approaching the position of sole producers 
of certain commodities previously produced by independent manufacturers. The facts 
were not mere accidental developments, but were clearly the result of the freedom from 
restriction which prison-made commodities enjoyed. 

There was grave danger that they (might), if left uncontrolled and free from the rules of 
normal trade, dominate the entire business of the country in any commodity as they have 
already done wih respect to some commodities. If they can threaten the general welfare 
and prosperity of a state by the destruction of private industry with regard to twine, 
shirts, brooms, stoves, hollow-ware, etc., what is to prevent their invasion of any com- 
mercial field?*s® 

The controversy over the prohibition of prison-made goods through the 
channels of interstate commerce was again presented to the Court in the 
Kentucky Whip and Collar case.’* Here, as in the W hitfield case, although 
concern was shown for the preservation of “freedom of labor,””*™ the briefs 
of counsel urging the Court to uphold the legislation demonstrated again 
what the continuance of prison-made goods in the market would mean to 
private manufacturers, who still produced the bulk of the commodities. 
The brief for the State of New York made constant use of such phrases as 
“public welfare” and “general welfare.”*5* The brief for the federal gov- 
ernment referred to the fact that “if convict labor is hired from the state 
by a private contractor who sells the products of that labor on the open 
market, the contractor receives what amounts to a subsidy, because labor, 
and other factors of production, are furnished at less than cost to private 
industry.””**4 

The brief for the American Federation of Labor, also as amicus curiae, 
was even more clear in formulating this attitude: 

More than 19 million work shirts (as against 13 million 800 in 1923) were manu- 
factured in prisons and sold in open market in 1932 in competition with approximately 
62 million work shirts made by free labor; 7 million pairs of pants were produced in 

18° Brief for Respondent 62. 

*5 299 U.S. 334 (1936). The Whitfield case was concerned with a Congressional act which 
made convict goods transported to a state subject to the operation of state laws, despite arrival 


in the “original package.” The immediate case was concerned with a Congressional act which 
outlawed the shipment of convict goods before arrival in the states. 


18? Again, as in the Whitfield case, the Court made reference to the fact that “Congress in 
exercising the power confided to it by the Constitution is as free as the states to recognize the 
fundamental interests of free labor.” Ibid., at 352. 


*83 Brief of the State of New York as amicus curiae 7, 11. 
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prisons and sold upon the open market in competition with 27 million pairs of work 
pants made in private factories and, in addition, some 640,000 pairs of overalls were 
produced in prison factories during the same period.ss 

[The President appointed a special committee to investigate the relation between 
the competition of the products of prison labor with the products of the cotton garment 
industry:] This committee on November 26, 1934, made public its report, after a 
thorough investigation of the effect of the sale in the commerce of the United States 
of convict-made goods. The Committee in its conclusions stated: “It has been impos- 
sible in the past for the industry to achieve stability, to improve its standards, because 
of the lower costs of prison manufacture. The prison manufacturer had the advantages 
of free rent, light, and heat, of low labor costs, and of a controlled labor force.’’5* 


Unemployment compensation —The arguments over the constitutional- 
ity of the New York Unemployment Compensation Act'®’ afford addition- 
al insight into the social values to which counsel in the labor-welfare cases 
made their appeal. Counsel for those urging the invalidation of the act, 
interestingly enough, characterized the approach of the opposition as one 
in which it was assumed that “labor, like plant and machinery, is a chattel 
owned and controlled by employers.”"** The brief for the State of New 
York carried strong assurances that indusiry would be the actual benefici- 
ary of the legislation. It contained quite a painstaking demonstration of 
the fact that “labor”’ is a cost, which can be shifted to the consuming public, 
and at the same time result in greater industrial efficiency and greater 
profits: 


The economic effect of a tax on payrolls to be paid by employers is obviously to in- 
crease their costs of production. An increase in wage or interest rates, higher prices for 
raw materials, or any other increase in costs of production would have the same imme- 
diate effect. Other changes in costs, approaching or even exceeding in size the maxi- 
mum mmediate cost of this payroll tax, continually take place in the different stages 
of the business cycle. In general, the reaction of employers to increased costs of doing 
business is always the same; they try to pass on the increase to consumers through 
higher prices or they attempt to recoup by reducing their expenses. Consequently, it 
is to be expected that the payroll tax will immediately induce employers to try either 
one or both methods of adjustment. When employers find that prices can be increased 
without a proportionate decline in the volume of sales, the increased cost will usually 
be passed on to consumers in the form of higher prices.*s9 

If this course is not open, adjustments in expenses will be attempted which may 
take the direction of the elimination of uneconomical practices, the introduction of 
technological improvements, which would require less expenditure for labor, in the fu- 


«88 Brief of the American Federation of Labor as amicus curiae 8. 
+86 Thid., at o. 


«8? Chamberlin v. Andrews, 299 U.S. 515 (1934). This was a per curiam decision upholding 
the validity of the legislation. 
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ture, or a reduction in the wage which is offered to applicants for jobs. In some cases, 
employers may find it more economical to absorb all or part of the additional cost 
rather than to attempt to pass it on, but it is reasonable to suppose that they will adopt 
this course only as a last resort. It is unlikely that a small uniform levy on payrolls 
alone will offer more of an obstacle to business men than they are in the habit of meet- 
ing in the every day struggle to remain in business. The exact procedure by which the 
adjustment is made and the length of time required to make it will vary with the eco- 
nomic conditions in each industry. Since the cost and market conditions are subject 
to continual change, it is impossible to predict accurately what the precise outcome 
will be in each particular case, but it is the consensus of opinion that in most cases the 
cost will ultimately be shifted. 

A hypothetical argument is sometimes advanced that the payroll tax will be paid by 
buyers out of their profits and that a contribution rate of only three (3) per cent of pay- 
rolls will amount to a much larger sum in terms of net earnings. Such comparisons are 
invalid. Of necessity, they relate the estimated amount of contributions to the past 
profits of concerns before the imposition of the tax (although profits, being a residuum, 
are the net outcome of a given past combination of income and cost factors) and assume 
that none of the cost would have been shifted. We are then led to believe that the payroll 
tax is really confiscatory because it will amount to a large proportion of profits. The 
fallacy of such an argument is apparent." 

Finally, it should be emphasized that the incidence of the tax falls upon the employ- 
er only in the first instance. As the Economic Brief demonstrates, ultimately the 
greater share of the cost will be shifted either to wage earners, in the form of lower 
wages, or to consumers, in the form of higher prices [Ec. Br., pp. 129-34]. Thus, in 
the end the cost will be borne not by industry alone, but by the whole community. 
This was pointed out by Judge Crane, writing for the majority in the Court below: 

“Instead of solely taxing all the people directly, it has passed a law whereby em- 
ployers are taxed for the help of the unemployed, the sums thus paid being cast upon 
the public generally through the natural increase in the prices of commodities. Wheth- 
er relief under this new law of the Legislature or under the dole system, the public at 
large pays the bill.”’*® 


The “business man’s” standard was, of course, also adopted by counsel 
for the opposition: 


Besides taking no account of differences in unemployment due to differing condi- 
tions inherent in different businesses, the statute takes no account of differences in 
the efforts and competence of particular businessmen Under this statute the ap- 
pellant, Associated Industries, which has a “record of substantially no unemployment 
experience for more than fifteen years last past,” is more onerously burdened by the 
exactions of this statute than the business of the same size which is run spasmodically, 
and with a large labor turnover.*®s 

The statute does [not] make any distinction between businesses which are profitable 
because of good management and those which are failing because of incompetence of 
management or obsolescence or other defect of product.'* 


160 Thid. 


+6 Thid. 16 Brief for Appellants 38. 
*6 Brief for Defendant in Error 32. 164 Thid., at 40. 
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Here, clearly, is a plan wholly arbitrary on its face. Here, clearly, is gross and con- 
fessed discrimination.**s 

Instead of placing the greatest burden, and hence the greatest inducement to cor- 
rection, upon those employers following methods resulting in the largest and most pro- 
nounced unemployment, it does precisely the opposite and increases the burden of the 
employer who increases or stabilizes employment, and decreases the burden of the em- 
ployer who cuts employment or who follows spasmodic methods of operation." 

Here the employer is compelled to contribute to the support of total strangers, and 
the weight of his contribution is not measured by the amount of his own unemploy- 
ment or of that in his industry or industrial group. He is compelled to contribute even 
though he never has any unemployment, and the burden of his contributions increases 
in direct ratio to his success in eliminating unemployment. 

Collective bargaining —The tensile strength of the collective bargaining 
provisions of the Railway Labor Act was tested by the Supreme Court in 
the Virginian Railway case.** Briefly, the major issue was whether the 
injunctive process could be used to compel the railway management to 
confer or “treat with” representatives of the employees during a period of 
industrial strife. Not only questions of interpretation of the statute were 
involved, but considerations of constitutionality as well. Counsel for the 
railroad argued, of course, that the device chosen by Congress to regulate 
industrial disputes was violative of property rights. Counsel for the Fed- 
eration attempted to demonstrate that, whatever benefit the employees 
derived, the primary purpose of the Railway Labor Act provisions was not 


to destroy or curtail rights of “property,” but rather to safeguard and in- 
sure them: 


Congress has sought to minimize or eliminate these losses through a long course of 
legislation whose basic purpose has been and is to provide the means whereby these 
labor disputes may be settled before they attain proportions sufficient to jeopardise the 
carrying on of the commercial process. In dealing with numerous employees scattered 
over the many miles of a railroad’s system it has been considered necessary by carriers 
that they negotiate general agreements defining the rights of whole classes or crafts of 
employees as units. If a carrier is prevented from treating with regard to the negotia- 
tions of such agreements with other parties, its own economic self-interest dictates that 
it treat for that purpose with the certified representative of the employees.” 

The Railway Transportation Act of 1920 marked, as this Court said in the New 
England Division Case (261 U.S. 184), a change from a prohibitory attitude of the 
Government toward the railroads to an affirmative effort to help the roads and to help 
the conditions that might interfere with the continuity of transportation.'” 

Speaking first of the affirmative part of the decree requiring collective bargaining, 
we do not see that there is any deprivation of liberty or property by requiring merely 


*6 Thid., at 41. +6 Thid., at 53. 
*% Thid., at so. 168 300 U.S. 515 (1936). 


*6 Oral argument of Respondent, Sen. Doc. No. 52, 75th Cong., 1st Sess., 25 (1937). 
17° Thid., at 31. 17 Thid., at 34. 
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negotiation and collective bargaining without a requirement of an ultimate conclusion or 
agreement. From the point of view of the petitioners, the contention must be that 
merely to require an employer to sit at the same table with his employees and to enter 
into business negotiation with persons with whom he does not care to is a deprivation 
of liberty or a deprivation of right of property that is forbidden by the Constitution of 
the United States. Of course, the employer has the right to operate his business free of 
dictation. There is neither disposition to, nor authority or reason for raising any question 
as to that rights” 

From a simple railroad operating standpoint, it would be quite impracticable for two 
groups, majority and minority of the same craft or class of employees, jointly constitu- 
ing one operating or service organization, to function efficiently under two divergent 
sets of labor rules The accounting complications arising in themselves would be 
expensive. The majority and minority employees would become known, with the re- 
sult, considering the controversial nature of the situation as a whole, that all kinds of 
disturbances growing out of proselyting [sic] and favoritism would ensue to impair 
the morale of the labor forces.*73 

It has been the experience in the past that interstate commerce is subject to delays 
and interruptions which have their source in disputes between carriers and employees, 
members of the public. Congress has sought to minimize or eliminate these losses 
through a long course of legislation whose basic purpose has been and is to provide 
the means whereby these labor disputes may be settled before they attain proportions 
sufficient to jeopardize the carrying on of the commercial process.*™4 


The safeguarding of the “commercial process” by elimination of the haz- 
ards of industrial peace was also the basis upon which the Court found jus- 


tification for sanctioning the collective bargaining machinery under the 
act. Mr. Justice Stone pointed out: 

Experience had shown, before the amendment of 1934, that when there was no dis- 
pute as to the organizations authorized to represent the employees, and when there 
was willingness of the employer to meet such representative for a discussion of their 
grievances, amicable adjustment of differences had generally followed and strikes had 
been avoided. On the other hand, a prolific source of dispute had been the maintenance 
by the railroads of company unions and the denial by railway management of the au- 
thority of representatives chosen by their employees.*7s 

Where the obstruction of the company union is removed, the meeting of employers 
and employees at the conference table is a powerful aid to industrial peace.'” 

The arguments in the cases involving the constitutionality of the Na- 
tional Labor Relations Act add much to the articulateness of the “labor- 
welfare” cases. In the oral argument in the Jones-Laughlin case,” Mr. 
Stanley Reed, for the Government, made it clear that the primary pur- 
pose of the act was not to regulate labor: 

+72 Oral argument on behalf of the U.S. as amicus curiae, Sen. Doc. No. 52, 75th Cong., rst 
Sess., 39 (1937). 

73 Argument for Respondent, 300 U.S. 515, 530 (1936). 

174 Oral argument for Respondents 25. 175 300 U.S. 515, 545 (1936). 

176 Thid., at 551. 177 N.L.R.B. v. Jones-Laughlin Steel Corp., 301 U.S. 1 (1936). 
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I do, however, wish to make this comment—that collective bargaining is not the 
ultimate end of this act. It is phrased, of course, as a regulation of commerce. It is, 
from our point of view, a regulation of commerce. It deals with labor relations as they 
directly affect commerce.*7* 

Well, if we were undertaking to defend this act on the ground that Congress had 
the power to regulate labor conditions as such, I would fully agree with what Your 
Honor has said, but our contention is that Congress is not undertaking to regulate la- 
bor conditions as such; that it is undertaking to protect interstate commerce from situ- 
ations that develop from those labor conditions, and that the causes which lead to 
these strikes with intent, and to strikes with the necessary effect, to interfere with in- 
terstate commerce are within the regulatory power of Congress.'” 


Its major purpose, so it was maintained, was to safeguard commercial 
enterprise and industry: 

Of course, the Court is thoroughly familiar with the seriousness of the strike situa- 
tion. We might expect that because we have a serious situation we would find that the 
Government has power to provide a remedy. We need to go farther than that. Con- 
sequently, there has been a long continued interest of the Federal Government in the 
strike situation, and in the industrial situation as a whole, that reaches back to the 
Industrial Commission of 1898 and comes on down to the National Industry Recovery 
Act. A typical result of those continuous investigations will be found on page 65 of 
our brief, where we refer to the report of the President’s Industrial Conference of 1918. 
All of these matters were before Congress. Not only were members of Congress as 
familiar as we are with the constant research and investigation into the strike situa- 
tion, but they held prolonged hearings in which they discussed the problem of the 
strike, its effect upon the industry and the commerce of the country and the steps which 
might be taken to remedy the situation."** 

It is our view that the interferences with the rights of employers which are implicit 
in this act are interferences which, under the doctrine of due process so frequently de- 
clared by this Court, are reasonable and proper in their character and are not capri- 
cious. They are aimed at a situation which is within the power of Congress to control 
in protecting the commerce of the country from these recurring and huge dislocations 
arising from the various strikes that afflict the Nation.** 

The paralyzing effect on the Interstate Commerce industrial disputes in enter- 
prises similar to that of respondent is a matter of common knowledge. A strike or lock- 
out ordinarily means the complete cessation of business. No materials flow in; no finished 
products flow out. Effects are immediately felt in other enterprises dependent upon 
the plant where the dispute occurs for their materials or semi-finished parts. The mar- 
kets are disrupted; no business commitments can be made.'"™ 

The pages of Jron Age, the standard business publication of industry, reveal the 
effect of the dispute upon the iron and steel mill operations and the market. In the 
issue of Sept. 22, 1919, published three days after the strike began, it was reported 
that the “general effect” of the strike “‘was to paralyze the iron and steel market.” 
Not knowing just what they had to face, some mills directed their representatives to 


78 Oral argument of Petitioner 118. 
179 Thid., at 120. +81 Thid., at 130. 
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cease taking orders and under no circumstances to promise definite deliveries against 
contracts or specifications.** 

The particular industry here is a striking example of recurring labor difficulties. 
The great steel strike of 1919 and 1920 is still fresh in our minds with the stoppage of 
transportation; the stoppage of production of steel and iron; and the inability of the 
factories and industries which depended upon the steel industry for their raw materials 
to draw from their usual source of supply. 

Here we feel that this act is brought forward for the purpose of protecting, just as 
directly, that great commerce from the interruptions of labor activities and controver- 
sies which have caused losses of staggering amounts, which of course have an effect 
upon commerce enormous in its magnitude and in its difficulties, and which we believe 
are sufficiently within the connotation of the word “direct” to justify this Court in 
reversing the decision of this case."*s 


It was also made clear that whatever rights the Act will accord to labor 
will not impair the “natural rights” of the employer: 


We leave the employer all the natural rights which he needs to regulate and operate 
his business. He is not forbidden to discharge an employee. He is forbidden to dis- 
charge him [for] only one thing—his labor relations. The employer has great powers, 
of course. The employee has been permitted, and I believe that this Court has ap- 
proved, unionization and collective bargaining and ordinary labor activities. The 
workman has been found to have rights—rights of organization to protect himself 
against the overwhelming material force of the employer. To ask the employer to 
give up but a trifle of the power which he has, to compel him to keep his hands from 
the labor organizations of his workmen, is, in our view, not a deprivation of any liberty 
or property which is beyond a reasonable interpretation of due process.*** 

The arguments of counsel for the Jones-Laughlin Steel Corporation 
further illustrate the nature of the issue before the court. 

Now it cannot be said that Congress in the Norris-LaGuardia Act was trying to 
prevent the interruption of commerce by strikes, nor in [the] Bankruptcy Act. The real 
purpose of Congress, as shown by the attempt to hitch those matters onto the N orris-LaGuar- 
dia Act was that Congress was trying to regulate labor relations, and that is what they 
are trying to do here, and it is merely a matter of verbiage to try to hitch on to them 
the theory that it is really to remove obstructions to commerce. 

Did that indicate a purpose on the part of Congress to free commerce from obstruc- 
tion? Nothing of the kind. It indicates the congressional purpose to force national 
unions upon industry, and the act is sweeping in its language. It purports to cover all 
industry, and it is exactly what was intended. ** 

In the Friedman-Marks case™* the arguments were also keyed to the 
problem of the effect of the legislation upon industry. Counsel for respond- 
ent proceeded in the following vein: 


*83 Tbid., at 26. 186 Thid., at 141. 
184 Tbid., at 125. *87 Oral argument on behalf of the Jones-Laughlin Corp. 131. 
185 Thid., at 131. 188 N.L.R.B. v. Friedman-Harry Marks Co., 301 U.S. 58 (1936). 
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Over our objection . . . . the Board admitted into evidence and based its decisions 
upon—and we have noted our exceptions to that—the most amazing mass of testi- 
mony that can be conceived within 400 printed pages. I shall not labor the argument 
by detailing that testimony. Some of it has been referred to in other cases, some of 
the same kind of testimony, but it contained opinions of statisticians, of economists, 
of officers of union affiliations, of labor managers, and others, with respect to—not a 
thing with respect to what went on in our plant, not a thing with respect to how we 
produced or shipped our merchandise—and we have reserved our exceptions to every 
bit of this in the record—but with respect to the manufacture and distribution of 
men’s clothing generally, opinions, as to the validity of this act, as to the value of col- 
lective bargaining, testimony by Mr. Hillman, the president of the union, and letters 
from President Roosevelt congratulating him upon what he had done for industry and 
what he was doing for the N.I.R.A., references by him and others to the fact that even 
2 justice—and they made a great point of it—that one of the Justices of this Court had 
sat as an arbitrator in a labor dispute in some other industry, and discussions by great 
economists as to the evils flowing from the inequality of wages and working hours in 
all kinds of industries not related to us and not related particularly even to this in- 
dustry.**9 

And of course I shall not stop to argue that we think that that decision that we can- 
not discharge is tantamount to depriving the employer, . . . . of all control in its man- 
agement of its labor relations and of its internal business, in the promotion and the dis- 
ciplining and the demoting of its employees, and substitutes the management of this 
National Labor Relations Board for the management of this company.’ 


The government brief emphasized the fact that the experience of in- 
dustrial leaders confirms the notion that collective bargaining is bene- 
ficial to industry: 

In the period from 1910 to the present time the industry has been characterized by 
the gradual acceptance of the procedure of collective bargaining. The Chicago area, 
for example, suffered from constant labor controversies; only one firm, that of Hart- 
Schaffner and Marx, which had entered into a collective bargaining agreement in 1911 
which had been continued to the present time, escaped strikes and lockouts. However, 
in 1919 the remainder of the industry in that area entered into an agreement recogniz- 
ing the rights of organization and collective bargaining similar to the existing agree- 
ment with Hart-Schaffner and Marx. As a result, the burdens upon commerce result- 
ing from industrial strife have been eliminated in that area." 


In the Associated Press case,” counsel for the government again pro- 
ceeded to demonstrate the fact that enlightened industrial leaders have 
found collective bargaining beneficial to industry: 

The application of the principles of freedom of organization, freedom of association, 
and freedom of representation, has been consistently recommended by every commis- 
sion of inquiry which has considered the problem.'% 

«8 Oral argument on behalf of Friedman-Harry Marks Co. 165. 

19° Thid. 1 Brief for the Government 16(f) 7. 

*# The Associated Press v. N.L.R.B., 301 U.S. 103 (1936). 
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More recently, in 1934, a Federal commission of inquiry headed by Governor 


Winant has recommended the same course, and . . . . experts engaged by the Com- 
mcaweslth Bind hove conte to the exes ebnchusion.*™ 


These principles have been and can be applied outside of the railroad industry. 
Your Honors will recall that during the period of the war [the] co-chairmanship of 
Chief Justice, then Mr. Taft, and Mr. Frank P. Walsh, applied these principles.”s 

More recently in 1933 and 1935, these principles were applied by the N.L.R.B. 
under the chairmanship of Senator Wagner and including in its membership such 
people as Walier Teagle, Pierre duPont, Lowis Kirstein, and Gerald Swope as well as 
other industrial and labor leaders.’ 

To all of which Mr. John W. Davis took issue: 


The confusion between compulsory collective bargaining and voluntary arbitration 
was deliberately fostered by the proponents of the National Labor Relations Act, but, 
on analysis, it reveals how hopelessly contradictory the evidence in favor of collective 
bargaining is. Thus it is declared in Section 1 of the Act and frequently has been as- 
serted that “Experience proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce.” Experience has proved no 
such thing.*7 

As in other “labor-welfare” cases, the arguments were posed to answer 
two questions: (1) Whether the government should regulate this phase of 
industrial relations for the benefit of industry, or (2) whether industry 
should be free to work the problem out by itself. The benefit to /abdor, 
without more, was not made the prime concern of either the plaintiff or 
defendant arguing before the Court. 

In the Court’s opinions, however, the relation of the legislation to the 
welfare of employees was given more stress: 


Long ago we stated the reason for labor organizations. We said that they were or- 
ganized out of the necessities of the situation; that a single employee was helpless in 
dealing with an employer; that he was dependent ordinarily on his daily wage for the 
maintenance of himself and family; that if the employer refused to pay him the wages 
that he thought fair, he was nevertheless unable to leave the employ and resist arbi- 
trary and unfair treatment; that union was essential to give laborers opportunity to 
deal on an equality with their employer.’ 

They also reveal the assurance that the legislation will result in greater 
industrial peace without damaging the interests of the employers: 

Experience has abundantly demonstrated that the recognition of the right of em- 
ployees to self-organization and to have representatives of their own choosing for the 
purpose of collective bargaining is often an essential condition of industrial peace. 
Refusal to confer and negotiate has been one of the most prolific causes of strife. This 
#4 Thid., at 81. 
198 Ibid. 19% Ibid., at 84. 

191 Brief for the Associated Press 75. 
198 N.L.R.B. v. Jones & Laughlin, 301 U.S. 1, 33 (1936). 
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is such an outstanding fact in the history of labor disturbances that it is a proper sub- 
ject of judicial notice and requires no citation of instances.’ 

The Act does not compel agreements between employers and employees. It does 
not compel any agreement whatever The theory of the Act is that free oppor- 
tunity for negotiation with accredited representatives of employees is likely to promote 
industrial peace and may bring about the adjustments and agreements which the Act 
in itself does not attempt to compel The Act does not interfere with the normal 
exercise of the right of the employer to select its employees or to discharge them.” 

Today the Amalgamated has collective agreements with clothing manufacturers 
and contractors employing the greater number of the clothing workers in the United 
States. These collective agreements have brought peace to that portion of the industry 
that has entered such agreements Since the signing of the collective agreement 
for the New York area, the New York Clothing Manufacturers Exchange, Inc. and 
the Amalgamated have handled jointly a total of 21,193 complaints and disputes. In 
only 898 of these cases, or slightly over 4 per cent, was a resort to arbitration required 
because of inability to agree. Of these 898, 30 per cent were settled by the impartial 
chairman acting as a mediator; in the remainder he sat as an arbitrator and rendered a 
decision The President of the New York Clothing Manufacturers Exchange, Inc., 
... . has stated that the “organization of collective bargaining machinery .... has 
been perhaps the largest single contributing factor to the lasting peace and harmony 
that have characterized those clothing markets where the Amalgamated Clothing 
Workers of America was the other contracting party to the collective agreement.”** 


IV 


The fact that there is such a cluster of cases as those extending from 
Holden v. Hardy to N.L.R.B. v. Jones-Laughlin—the fact that the argu- 
ments of counsel are drawn in a certain direction, as if by magnetic force— 
is but another way of stating that both the decisions and the arguments in 
the cases are generated by and bear the congenital stamp of the dominant 
social forces inherent within the American industrial society of the twen- 
tieth century. Perhaps this is what Mr. Justice Holmes had in mind in 
his reference to the “. . . . natural outcome of a dominant opinion,’”” or 
what Brooks Adams revealed in his statement: ‘The dominant class, 
whether it be priests or usurers or soldiers or bankers, will shape the law 
to favor themselves.”*°? Applied to an industrial society, it is not difficult 
to ascribe this dominance to the leaders of business and industry, and to 
find in their values the roots from which the law in this field has drawn 
some of the juices of life. 

In appealing to the Court to sustain the “welfare legislation,” the tend- 

199 Thid., at 42. 200 Thid., at 45. 

set N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 U.S. 58, 74 (1935). 

2° Lochner v. New York, 198 U.S. 45, 76 (1905). 

23 Adams, Centralization and the Law 64 (1906). 
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ency on the part of counsel has been to make the conflict appear as one 
between two segments of the business community, the more enlightened 
against the less enlightened, instead of one between management and 
labor. In the language of Professor Kales, this assumes the Court’s role 
to be that of ascertaining from the best available evidence what the more 
“enlightened opinion”’ of the “managing class” is, and then to impose this 
opinion upon some of the “short-sighted” members.”°** The briefs which 
are planned to win “benefits” for the employees often resemble huge book- 
keeping devices, in which such “welfare” measures as the regulation of 
hours of labor, minimum wages, the installation of safety machinery, 
elimination of scrip, collective bargaining, etc., are placed upon a ledger 
sheet and translated into terms of business efficiency, business profits, or 
threats to the stability of the business structure if the employee groups 
are not appeased. To use the language of Werner Sombart, it is made to 
appear as if “heaven and earth [are] a large business concern in which 
everything that lives and moves is registered in a gigantic ledger in terms 
of its money value.”*°S Veblen observed many years ago that this may be 
due to the “settled habit of seeing all of the conjectures of life from the 
business point of view,” and “because the management of the affairs of 
the community at large falls by common consent into the hands of busi- 
ness men and is guided by business considerations So that whatever 
policy furthers the commercial gains of those business men whose domicile 
is within the national boundaries is felt to be beneficial to all the rest of 
the population.”°* 

204 See Kales, op. cit. supra, n. 40: “‘What the court obviously has to do is to balance these 
opposing tendencies of any given legislation and to determine its predominant effect. If its 
predominant effect is that of correcting the mistakes of persistent stupidity and short-sighted 
selfishness on the part of the managers, it should be valid. If its predominant effect is that of 
reversing some fundamental principle upon which the social order rests, it should be void.” 
For an analysis of Kales’ thesis, see 2 Boudin, Government by Judiciary, c.XL (1932). See 
also, Witte, Labor Legislation and the Law, 8 Encyc. Soc. Sci. 666: “Certain employers more- 
over came to support specific labor legislation to compel uniform standards and to equalize 
competitive conditions, strengthened by the conviction that better working conditions, 
ductivity. Much labor legislation represents merely i 
adopt standards which a large part of the industry has already adopted; progressive employers 
are always ahead of legal requirements, and although they may favor self-government in in- 
dustry they deem legislation to be necessary to bring laggards into line and deprive them of 
competitive advantages. Such motives were supplemented by the desire to assure peaceful 
relations between labor and capital.” Prof. John B. Andrews in the introduction to his Labor 
Laws in Action xiii (1938), expresses substantially the same point of view. 

2° Sombart, Capitalism, 3 Encyc. Soc. Sci. 197. 

sinha cit supra n. 51 at 285, 289. And more from Veblen: “for there is a naive, 

persuasion abroad among the body of the people to the effect that, in some oc- 
cat omy, the material interests of the populace coincide with the pecuniary interests of the 
populace who live within the scope of the same set of governmental contrivances. This persua- 
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The language of the Court in these cases does not always reveal the 
extent to which it has given consideration to the “‘business point of view.” 
The fact that it is operative, however, may be gleaned from the nature of 
the arguments of counsel. If one appeals to a source of power for relief, 
e.g., counsel appealing to a Court, the very nature of the appeal, i.e., the 
argumentative techniques used, not only would seem to disclose the nature 
of the ends sought, but also would reveal something of the nature of the 
institution wielding the power. An analogy will make this point clear: If 
the medicine man in appealing to the gods for succor assures them that it 
should be granted because the first-born have without exception been 
sacrificed, one gains insight into the values which motivate the gods. If 
the prevailing notion of those arguing for the validity of labor-welfare 
legislation were that the Court is not influenced by the “business 
point of view,” then one would expect to find counsel arguing for the 
validity of the “welfare legislation” primarily on the ground that such 
legislation would improve the lot of employees. However, if counsel ar- 
guing for the validity of the legislation repeatedly weave into the maze 
of arguments the proposition that, no matter how much the employee is 
benefited, the cost of the “benefit” will not be borne by the employer, or 
the employer will actually profit as a result of the “welfare” measures, 
then it may be reasonably assumed in these cases that the “business point 
of view” is an integral part of the Court’s mental makeup. 

Obviously, there are motivating considerations other than the purely 
economic, operative in the complex judicial mind. To maintain that eco- 
nomic factors constitute the sole motivating force in these cases would be 
sheer folly. Although as Mr. Justice Holmes has said, “there is in all men 
a demand for the superlative,” there is no desire in this study to place 
one’s self in the category of “the poor devil who has no other way of reach- 
ing it than by getting drunk.” That these factors constitute an impressive 
strain, however, would also be sheer folly to deny, in the light of the avail- 
able evidence. That the strain does not appear too articulate in the lan- 
guage of the Court’s decisions is of no moment. Like men in all walks of 
life, many who are articulate in the formulation of opinions are often 
inarticulate in formulating for themselves their own scheme of values. It 
is the atmosphere in which they live and work—the things which they 
take for granted, the values which they absorb almost instinctively— 
which often impel them to their conclusions. 


sion is an article of popular metaphysics, in that it rests on an uncritically assumed solidarity 
of interests, rather than on an insight into the relation of business enterprise to the material 
welfare of these classes who are not primarily business men.” Ibid., at 285. 





JUSTICE HOLMES: ANOTHER ASPECT OF 
HIS LIFE AND PHILOSOPHY* 


F. Howarp Expremcet 


HEN Pope wrote the line “Just as the twig is bent, so the tree’s 

W inclined,” he was praising, without qualification, the enduring 

influence of early education, A more recent writer, with a some- 

what different point of view, has said that “the most brilliant intellect is a 

prisoner within its own social inheritance” and “beyond a certain point 

can never transcend the limitations” so inherited. This suggests that the 

more closely an education reflects a distinctive culture, the more likely it 

is to be a handicap to the attainment of the highest intellectual possibil- 
ities. 

Undoubtedly both of these propositions are to a large extent true, and 
the one may find its illustration, and the other its analogue, in a stand of 
timber, where each of the separate trees appears to have responded in the 
same degree to the influence of the prevailing winds, and all seem to have 
been subject to the same limits on upward growth. But even in the case 
of trees, the seemingly uniform operation of the laws of life and growth 
is statistically, rather than individually, invariable. There are always 
some departures from the norm. An occasional seedling, though starting 
from the same level as its neighbors, nourished by the same soil, and sub- 
ject to the same impediments and thrusts, will be found, through some in- 
nate strength or unique virtue of its own, to have achieved a little more 
erectness, to have reached a point a little nearer to the sun. Similarly, 
there are, on occasion, individual men who, although undeniably products 
of a distinctive environment, have proved less susceptible to its limiting 
influences than their conventional-minded neighbors, more determined to 
originate their own speculations and to formulate their own truths, and to 
that extent have escaped the bondage of their social inheritance and 
added to their intellectual stature. 

Such a person, to a preéminent degree, was the late Justice Oliver 
Wendell Holmes, and it is with a view to emphasizing that aspect of his 
life, philosophy, and achievements that this paper has been written. 

So we start with Boston, one hundred and two years ago, or on 

* Delivered before the Chicago Literary Club on March 8, 1943. 

+t Member of the Chicago Bar. 
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March 8, 1841, when there was born to young Doctor Holmes his first 
child, a son who was given his father’s not yet famous name and was des- 
tined to carry it to even greater fame than the parent himself was soon to 
achieve. 

Even before Doctor Holmes had established himself as a notable in his 
own right, his family background gave him an assured place in the social 
and intellectual life of Boston. In fact, it could hardly be denied to such a 
personable descendant of a half dozen or more generations in New England 
of Holmeses, Olivers, and Wendells, who included among their number 
successive graduates of Harvard or Yale, a Congregational minister and 
historian who established the first parish of that faith in Cambridge, a 
captain and surgeon in the French and Indian Wars and the Revolution, 
a judge or two, a prominent merchant, and a founder of the first bank in 
New England. If any closer linkage with the leaders of New England cul- 
ture were needed, Doctor Holmes was also related to such eminents as the 
Richard Henry Danas, William Ellery Channing, and Wendell Phillips. 

That heritage of family traditions and connections would undoubtedly 
have been a help to one of mediocre talent or modest ambition. But to one 
otherwise equipped or minded, the settled paths of thought and expected 
patterns of behavior imposed by such a background might be something 
less than useful. So thought Henry Adams, born some three years before 
the junior Holmes and in much the same circumstances. Adams, in the 
autobiography written towards the end of a life largely warped by just 
such a heritage, spoke thus of himself, born and christened by his uncle 
in the shadow of the Boston State House, as a scion of the distinguished 
Adams and Brooks families: 


Had he been born in Jerusalem under the shadow of the Temple and circumcised in 
the Synagogue by his uncle the high priest, under the name of Israel Cohen, he would 
scarcely have been more distinctly branded, and not much more heavily handicapped 
in the races of the coming century, in running for such stakes as the century was to 
offer; but, on the other hand, the ordinary traveller, who does not enter the field of 
racing, finds advantage in being, so to speak, ticketed through life, with the safeguards 
of an old, established traffic. 


The distinctive cultural environment in which young Holmes grew to 
manhood had the same double aspect. From one point of view it was a 
practical assurance of some degree of intellectual activity and achieve- 
ment. But because of the very strength and pervasiveness of the funda- 
mental philosophy which it manifested, it might also be regarded as a 


* Education of Henry Adams 1 (1931). 
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powerful force to shape the thoughts and fix the mental horizons of those 
subjected to its influence. 

More than two centuries of common life and effort, facing the same ob- 

stacles, sharing the same successes, viewing the same aspects of nature, 
and cherishing the same fundamental religious beliefs, had inevitably re- 
sulted in giving the people of New England not only common traditions, 
standards, and ideals, but also a substantially similar way of looking at 
the world and responding to its invitations. And when, in the course of 
time, their communities had reached a stage of material progress and 
social achievement sufficient both to sustain and to enjoy the exercise of 
faculties released from the more imperious demands of self-preservation, 
their thoughts, feelings, and aspirations found abundant expression. 

Scholarship willingly participated in that development. The current 
offerings of contemporary Europe, together with the storehouse of the an- 
cient classics and the contributions of the Renaissance, were drawn upon to 
feed the appetite and serve the purposes of the maturing culture. It may 
not be true to say that none of the importations had an influence in shap- 
ing or fixing the direction of New England thought and studies, but the 
fact does seem to be that by and large the foreign additions were so far as- 
similated to the domestic views and doctrines that the resulting cultural 
output remained unmistakably indigenous. In the synthesis of inherit- 
ed views with the thoughts of other times and places, it was the former and 
not the latter which retained their essential character and gave the shape 
and color to the final product. As illustrative of that reaction, there might 
be cited a remark of Emerson. On returning from his first trip abroad, 
during which he had visited with Landor in Italy, Coleridge at Highgate, 
Wordsworth in the Lake Country, and Carlyle at Craigenputtock, Emer- 
son thanked God for having given him that experience and thereby “com- 
forted and confirmed him in his convictions.” 

In the two decades immediately following the birth of Holmes and pre- 
ceding the outbreak of our Civil War, this cultural development reached 
the phase significantly described as “The Flowering of New England.” 
That period saw the rise to literary fame of the most distinguished group 
of New England writers. There was Emerson, whose first volume of essays 
was published in 1841, and who probably attained his height with English 
Traits in 1856; Thoreau, whose Walden was published in 1854; Lowell 
whose Biglow Papers was commenced in 1843 and whose Vision of Sir 
Launfal was published in 1848; Hawthorne, whose Scarlet Letter appeared 
in 1850; Longfellow, whose Ballads first appeared in 1841, followed by 

Evangeline in 1847, Hiawatha in 1855, and The Courtship of Miles Standish 
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in 1858; Whittier, whose poems gained their first wide acceptance through 
the Adantic Monthly, commencing with its first issue in 1857; Prescott, 
whose Conquest of Mexico was published in 1843, and his Conquest of Peru 
in 1847; and, of course, Doctor Holmes himself, who by 1860 had become 
established as a national literary figure through his Autocrat of the Break- 
fast Table series. 

All those writers, as well as numerous others of the period who might 
be mentioned, were more than mere contemporaries who had nothing fur- 
ther in common except the general point of view they reflected. They had 
many close ties of association. For the most part they were sponsored by 
the same publishing house, Ticknor and Fields, of Boston. The Adantic 
Monthly, edited by Lowell, was another common bond; its first issue, pub- 
lished in 1857, contained contributions from Emerson, Holmes, Longfel- 
low, and Whittier. More intimately yet, they had their Saturday Club, 
dining monthly at the Parker House and consisting largely of the writers 
already mentioned, together with such other contemporary notables of 
congenial tastes and views as Asa Gray, the botanist, Agassiz, the geolo- 
gist, Motley, the historian, Peirce, the mathematician, and Sumner, the 
statesman. And in the very center of all this intellectual activity and so- 
cial interchange there could always be found Doctor Holmes. In ad- 
dition to his own literary eminence, assured social position, and 
professorship at Harvard, his sympathetic and disarming personality 
made him the ideal liaison officer between the enthusiasms of Concord, 
the scholarship of Cambridge, and the amenities of Beacon Hill. Thus it 
naturally came about that it was Doctor Holmes who named the Adantic 
Monthly, celebrated the dinners of the Saturday Club, and gave to the 
Brahmin caste of Boston its name and its conscious ideals. 

If then, as Doctor Holmes once suggested, “nothing that can be taught 
a growing mind is like the atmospheric knowledge he breathes from his in- 
fancy onwards,” it is certain that the doctor’s son was saturated with the 
cultural exhalations of the Boston of his youth. Furthermore, the same in- 
tellectual sustenance was fed to him in more tangible form as his formal 
schooling proceeded. Like most other boys of his acquaintance, he re- 
ceived his scholastic education at Mister Dixwell’s Latin School, and then, 
as tradition commanded, went on to Harvard. To borrow a term of cur- 
rent fashion, his “indoctrination” in New England culture was complete. 

To Henry Adams, who preceded young Holmes by three years in an 
identical program of education, the knowledge thus acquired was of tri- 
fling value to one who was to face the needs of the twentieth century. In 
his autobiography he frequently refers to it in criticism or disparagement, 
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and there is more than a suggestion that his own life would have been a 
greater success had the courses been other than they were at the Latin 
School and Harvard. 

It is doubtless true that what Adams said in this connection was quite 
as much a reflection on himself as on the educational institutions to which 
he referred. But there is at least this much to be said in support of his 
criticism of the scholastic curriculum then offered to the youth of Boston: 
By its concentration on the languages and literature of the ancient classics 
it may have laid its foundations broad and deep in the wisdom of the past, 
but there were not many students capable of completing a useful structure 
of knowledge upon a scale so spacious. Moreover, although it accurately 
reflected the traditions and ideals of the culture which it sought to express 
and serve, it tended, by that very circumstance, to close the mind to the 
possibility that other standards and values might be accepted and prevail, 
even in the near future and among intelligent men. 

Such then was the environment in which the future Supreme Court 
Justice was born, raised, and schooled. But what was the human material 
upon which there were impressed the forces and influences we have de- 
scribed? And what were the developments that preceded the emergence 
of the venerable figure with whom this generation was acquainted? 

First of all, he was born an aristocrat, but for the reasons and in the 
sense that Doctor Holmes expressed when he stated that an aristocracy 
was being formed in this country “not a gratia-Dei, nor a jure-divino one, 
—but a de facto upper stratum of being,” based on the advantages result- 
ing from the possession of money for several generations. For as the doc- 
tor said, “Money buys air and sunshine, in which children grow up more 
kindly, of course, than in close, back streets; it buys country-places to 
give them happy and healthy summers, good nurses, good doctoring, and 
the best cuts of beef and mutton.” And you may be sure that Doctor 
Holmes was writing then, not in envy, but in pleasant regard to the happy 
situation of himself and his growing family. By the time Wendell, Junior, 
was eight years old, even the place in the country had been acquired, a 
summer house built on land for generations in the family, high in the Berk- 
shires between Lenox and Pittsfield. There for many years the family 
summers were spent in lively outdoor activities. Nor was Boston wholly 
without recreational facilities for those in comfortable circumstances. In 
addition to the conventional school and playground games, there was 
boating on the green waters of the Back Bay, and a tramp in the woods 
to enjoy the chemistry of spring or fall was a time-honored pastime not too 
difficult of accomplishment. 
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Thus, when we look at a photograph of young Wendell, at the age of 
twenty, we see a strong and vital figure, erect, slender but well formed, and 
tall, a proof of the physical advantages of his heritage and upbringing, and 
a promise of the long and vigorous life that was still before him. Studying 
the picture more closely, some qualities of mind and will are also apparent, 
but what they indicate for the future is a little more difficult to discern. 
Certainly the young man is handsome—strong, well-chiselled features, a 
high but not protruding forehead balanced by an abundant head of hair, 
deep-set, rather searching, eyes, a generous but firm mouth with just a 
hint of humor and vivacity in the slight upward turn of its corners, and 
something more than a hint of strength of character in the set of the chin 
and the long sloping line of the jaw. A young man of obvious intelligence 
and force of character, but in just what occupation those qualities would 
be utilized, it would have been hard to prophesy. The eyes were searching, 
indeed, but they mirrored as well a questioning mind that sought beyond 
the immediate object of vision. Poise and balance were manifest, with 
their warrant of sound practical judgment in the ordinary affairs of life, 
and yet there was something in his expression, as well as in his cast of 
countenance, that indicated one who would wish to meet life and trans- 
late it in terms of high ideals. 

The truth is that at the time the picture was taken the young man had 
just graduated from college and had not yet fully settled in his own mind 
what he proposed to make of his life. He had a feeling for the arts, as evi- 
denced not only by an early enthusiasm for Ruskin, but also by many dis- 
cerning references and metaphors in his utterances of later life. He even, 
in his youth, made some study of art and went so far as to produce a few 
etchings. But it is doubtful whether he ever intended to concentrate on 
that pursuit. What really appears to have seized his mind when he was in 
college, and to have suggested itself to him as a possible life work, was the 
study of philosophy, in the specific sense of the ultimates of human 
thought and existence. It is true that he appears to have devoted himself 
assiduously to all his college studies, as shown by the fact that he gained 
an affection for the ancient writers and an ability to read them in the 
originals, as well as a sound working knowledge of French and German 
that stayed with him all his life. But it is obvious that it was the ultimates 
of philosophy that aroused his deepest interest.Whether this was due to 
the natural development of an inquiring mind, to the inspiration of Emer- 
son, for whom he had not only a youthful admiration but also a personal 
affection which did not diminish through the years, or whether the expla- 
nation lies in some particularly stimulating associations at Harvard, may 
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be debatable. It is a fact, however, that when young Holmes was com- 
pleting his collegiate work at Harvard he felt that his future lay in some 
field of activity, presumably of a scholarly type, that would, in his words, 
“furnish philosophical food to a philosophical mind.” The particulars of 
that future occupation remained to be determined, and, although he was 
considering, without enthusiasm, the possibility of going on to law school, 
he was far from certain that he would choose the law as a career. How- 
ever, as events turned out, it would be three years before a definite deci- 
sion had to be made, and the experience of those years would then con- 
tribute much to that decision. 

For on April 12, 1861, the first shot of the Civil War was fired and on 
July 10, 1861, when the commencement exercises of the Class of 1861 were 
held, the Class Poet, Oliver Wendell Holmes, Jr., although able to be pres- 
ent to read his poem, had already enlisted in the Massachusetts Volunteer 
Infantry. His decision to enlist in the Union forces was not the result of a 
momentary enthusiasm, nor to satisfy a youthful desire for romantic 
glory. The issues being what they were, it was the only thing a person of 
his character could do. He came from a community which believed that the 
Union was the guaranty of the liberties for which their ancestors had 
fought and as such should be preserved. It was a community, moreover, 
which had with increasing fervor given eloquent words to the belief that 
human slavery was a degrading evil that should be abolished. Holmes 
shared both those beliefs, and to him, as frequently expressed throughout 
his life, the sole test of a belief is the willingness to fight for it, and the val- 
ue of life is heightened by the opportunity of risking or even sacrificing it 
for great ideals. 

It was not long after young Holmes enlisted that he found himself not 
only in active service but in the thick of battle. In August, 1861, four 
months after his enlistment, he received a commission as First Lieutenant 
in the Twentieth Massachusetts Regiment. On September 4 the regiment 
proceeded to Washington. On September 14 they took a position near 
Leesburg, Virginia. On October 21 they were in battle at Balls Bluff. 

It was not much of a battle compared to other engagements of that war, 
but of some seventeen hundred Union men who participated in it, and 
practically none of whom had been under fire before, fully a thousand were 
killed, wounded, or captured. Among the wounded was Lieutenant 
Holmes. A bullet had entered his left breast, missed his heart by a narrow 
margin, and exited from his right side. He was carried from the field un- 
conscious. 


The wounds, at first thought to be mortal, proved somewhat less seri- 
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ous. In a few days he was moved to a hospital at Philadelphia, and short- 
ly thereafter brought back to Boston by Doctor Holmes. His convales- 
cence, though slow, was uneventful, and by the following March he was 
back with his regiment. 

Shortly after his return he was promoted to Captain, and not long after 
that the Twentieth Massachusetts was again in action. In April, 1862, it 
was sent south to the neighborhood of Yorktown, Virginia, to support one 
of the earlier efforts to capture Richmond. There it participated in the 
battle of Fair Oaks or Seven Pines, the fighting about the Chickahominy 
and the Seven Days Battle which ended on July 1 with the bloody engage- 
ment of Malvern Hill. Although the fighting during that period was 
fierce and continuous and Captain Holmes was in the midst of it through- 
out, he came through unscathed. But this good fortune did not last long. 

In September the Twentieth Massachusetts was moved north to join 
the forces assembled to meet General Lee’s thrust into Maryland and 
Pennsylvania. Before the month was out there came Antietam, and 
among the many casualties was Captain Holmes, with a bullet through 
his neck. As before, Doctor Holmes was prompt to respond to the notifica- 
tion that his son was wounded. In his subsequent story, “My Hunt for 
the Captain,” the doctor tells of the search he made among the hospitals 
and other possible havens of the wounded, until at last the captain was 
found on a hospital train pulling out of Hagerstown. 

There ensued a second convalescence in Boston, but more brief than the 
first. By December Captain Holmes was back with his regiment in the 
battles of the Rappahannock at Fredericksburg. Here the Union forces 
facing Lee had an initial success which was soon turned into an almost dis- 
astrous defeat, losing more than 14,000 men. This time Captain Holmes 
was not among the casualties, if you can except dysentery, which forced 
him to spend some time in the military hospital. 

Six months later, in May, 1863, the Twentieth Massachusetts was 
again at the Rappahannock, facing Fredericksburg, under orders to take 
the town and move on to Chancellorsville. In the ensuing battle, Captain 
Holmes received his third serious wound. A piece of shrapnel struck and 
splintered his heel, breaking off part of the bone and exposing much of the 
remainder. 

There was a third period of convalescence in Boston, followed again by 
a return to active service as an aide-de-camp to a divisional commander 
of the Army of the Potomac from January, 1864, until the following July, 
when the war was over and Holmes was mustered out of service with the 
brevet rank of Lieutenant Colonel. 
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Now there are many persons to whom a war experience such as the one 
just recounted, or indeed one much less eventful, would be overwhelming 
in its effect. There is the familiar type to whom the excitement of having 
participated in such stirring events, or of having been, if only by virtue of 
a military uniform, the object of public admiration and attention, so far 
surpasses any subsequent possibilities of his life that he 2an never there- 
after think of himself, or permit himself to be regarded, other than with 
reference to his previous war experience. Such a person puts aside the cap 
of the soldier only to replace it with the wreath of the veteran, and spends 
the rest of his life in reluctant descent from the high point he reached in 
his youth. There is another type to whom the ugly facts of war seem so 
horrible or depressing that he never succeeds in repairing the damage they 
have done to his mind or character. And, of course, there is the type who 
endlessly seeks to exploit whatever merit he can claim for the fact or cir- 
cumstances of his military service. 

The war had no such effect on young Holmes. Rather than representing 
to him his ultimate achievement, it sharpened his appetite for life and 
strengthened his determination to use it to the full to accomplish the most 
complete realization of his possibilities. He was more than anxious to have 
his try at succeeding in some activity in which he could do his best. As 
he wrote his friend, Sir Frederick Pollock, many years later: ‘‘The real 
anguish is never to have your opportunity. I used to think of that a good 
deal during the war.” Nor did his war experiences, grim as some of them 
were, prey upon his mind or give a psychopathic twist to his character. 
On the contrary, with a full appreciation of the horrors and miseries he 
had witnessed, he found in the courage that could be summoned to face 
them, and in the heroism that could rise to surmount them, the inspiring 
conviction that “man has in him that unspeakable somewhat which ren- 
ders him capable of miracles, able to lift himself by the might of his own 
soul, unaided, able to face annihilation for a blind belief.’”’ And as to ex- 
ploiting his war services in after years, not only did he fail to do so, but 
the very idea would have been repugnant to his nature. 

Thus the young man who had indefinite aspirations of making his name, 
or at least satisfying his soul, in the realms of philosophy, used the unlike- 
ly experiences of war to add to his philosophic education and, incidentally, 
to aid him in reaching a personal decision. Mere speculative thought, he 
was now prepared to conclude, is not the fullest use of one’s faculties, if one 
is deeply interested in the passions, hopes, and triumphs of man, which are 
the very stuff of life. On the other hand, he was convinced that he was an 
“internal man,” one to whom “ideas are more interesting than things,” 
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and therefore he must choose for himself some pursuit which would recon- 
cile these two compelling considerations. 

If his decision had not in fact been reached by the time the war was 
over, it was soon to follow. On July 17, 1864, he was given his discharge 
from the Army. In September he was enrolled in the Harvard Law 
School and had definitely chosen the law as a career. 

In finally making that choice he was not repudiating his earlier aspira- 
tions towards a life devoted to the study of philosophy. For in the law, as 
he then concluded that it might be studied and applied, he could integrate 
his desire to reach the high plateau of philosophical knowledge and his 
equally strong desire to live fully, and to exercise his powers to the utmost 
in contact with the realities, ideals, and struggles of human life. 

That the law would serve as a means of attaining philosophic knowledge 
he was certain because, as he afterwards expressed it: 

All that life offers any man from which to start his thinking or his striving is a fact. 
And if this universe is one universe, if it is so far thinkable that you can pass in reason 
from one part of it to another, it does not matter very much what that fact is. For 
every fact leads to every other by the path of the air If your subject is law, 
the roads are plain to anthropology, the science of man, to political economy, the the- 
ory of legislation, ethics, and thus by several paths to your final view of life.* 


And for anyone who so regards the profession of law, Holmes also said: 


For him every text that he deciphers, every doubt that he resolves, adds a new fea- 
ture to the unfolding panorama of man’s destiny upon this earth. Nor will his task be 
done until, by the farthest stretch of human imagination, he has seen as with his eyes 
the birth and growth of society, and by the farthest stretch of reason he has under- 
stood the philosophy of its being. 

Accordingly, when Holmes entered law school it was not merely to 
round out his academic education, or for the purpose of obtaining qualifi- 
cations for the practice of a profession which would furnish him with the 
means of maintaining a respectable position in the comfortable world that 
was waiting to receive him. It was also, and more importantly, intended 
to be a door through which he could realize the utmost possibilities of his 
character. 

This does not mean that he felt himself above the practical aspects of 
his chosen profession. Upon his graduation from law school in 1866, he 
began his apprenticeship as a lawyer in the office of a relative, Robert M. 
Morse. Then there was a brief period of practice with his younger brother, 
Edward Jackson Holmes, followed by an association with the firm of 
Chandler, Shattuck, and Thayer, and finally the partnership of Shattuck, 


* Holmes, Collected Legal Papers 30 (1920). 3 Ipid., at 27. 
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Holmes, and Munroe, which continued until Holmes was appointed to the 
Massachusetts Supreme Court in 1882. Thus his views on the type of 
problems met in the actual practice of law were based on something more 
than academic assumptions, and his judgments reflected the previous 
discipline of having been subject to the responsibility of making up his 
mind on legal questions, at his peril, for purposes of action. But that 
practical experience, valuable as it may have been, was not the most sig- 
nificant aspect of the years which preceded his appointment to the bench. 
When Holmes graduated from law school, although he had worked 
hard, enjoyed his associations there, and was grateful to his professors for 
what they had taught him, he knew that for him, in an even truer sense 
than for an ordinary graduate, his education had only commenced. For 
what he had learned in nowise satisfied his mind or met his aspirations. 
The law, as then formulated, “presented itself as a ragbag of details.’’ So 
regarded, it might, if meticulously learned, suffice for one who sought only 
to be equipped to deal on equal terms with his professional contempo- 
raries. But to one who also wanted to find in it ‘philosophical food for a 
philosophical mind,” that view of the law was utterly inadequate. It was 
not enough for him to know what the established law was. What he want- 
ed, in addition, was, as he put it, “an understanding of how the law came 
to be what it is, of its broadest generalizations, and . . . . of the reasons to 
be offered for continuing it in its present form or for desiring a change.”’4 
Under the circumstances then existing, this proved to be an objective of 
extraordinary difficulty. It set up goals which, as it soon became evident, 
could not be reached, or even measurably approached, except along paths 
that, so far as he could determine, had not even been surveyed. But with- 
out such an objective he questioned whether the study of the law was 
“worthy of the interest of an intelligent man,” and it was his determina- 
tion that he would prove it so. In that resolve he set about doing such 
work in the law as would exercise his faculties to the utmost, yield the in- 
tellectual satisfactions which he wanted, and produce, moreover, fruits 
which he tremblingly hoped the world would be the better for having. 
Accordingly, the period of fifteen years between his admission to the 
bar and his elevation to the bench was one of unremitting study, almost 
incredibly superimposed upon his activities as a practicing lawyer. As to 
the first few years, occasional remarks in letters to or from his friends give 
us glimpses of how intensely he worked. He writes his intimate, William 
James, in the winter of 1867 that he had enjoyed some months of philo- 
sophic debauchery, but that “now it is law-law-law.” The following spring 
4 Ibid., at 302. 
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he mentions that philosophy has been hibernating while he has been im- 
mersed in the law. As time went on, further letters from James, and com- 
ments by others, reflect real worry that young Holmes is working too 
hard. 

Soon the results of this devotion to his legal studies began to appear. In 
1870 Holmes was made editor of the American Law Review, which was fol- 
lowed by articles, book reviews, and comments on cases, signed or other- 
wise identifiable as his, and extending from broad questions of jurispru- 
dence, or the effect of emergent changes in social conditions, to narrow de- 
tails of practice. In 1870 Holmes was also appointed instructor of consti- 
tutional law in Harvard Law School, and he continued his connection with 
the school until his first judicial appointment in 1882. In 1873 he appeared 
as the editor of the twelfth edition of Kent’s Commentaries on American 
Law, which represented more than three years of previous preparation to 
the end that his notes to the text would properly reflect every applicable 
decision in the United States or England during the twenty-five years 
since the work was originally written. 

Thus by 1873 Holmes had already shown his capacity, as well as his de- 
termination, to master the detailed materials of his profession. In addi- 
tion, although the full force of his originality was not yet disclosed, it was 
apparent from his writings in the American Law Review that something 
more than just another conventional legal scholar was in the making. 
Some years later he was to say: ““The mark of the master is, that facts 
which before lay scattered in an inorganic mass, when he shoots through 
them the magnetic current of his thought, leap into an organic order, and 
live and bear fruit.”* Something like that was now taking place in the 
“ragbag of details” of the law which he was organizing and animating with 
the power of his own mind. But the process was not yet fully completed. 
More material was to be gathered, more thinking was required. 

His bachelor’s “garret,” a room arranged for his studies on the top floor 
of his father’s Beacon Street home, had now been succeeded by a modest 
apartment above a drugstore near the Athenaeum and shared with his 
bride, Fannie Bowditch Dixwell (the daughter of his old Latin School 
principal), whom he married in 1872. His private practice was beginning 
to take up most of his days, leaving only the nights for his studies. But 
these continued. 

By that time, so far at least as his legal researches were concerned— 
and they included related work in science, economics, history, and philos- 
ophy— Holmes had gone beyond the point where he could find the encour- 

5 Ibid., at 37. 
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agement or comfort of working together with other congenial minds. But 
his earlier work had given him some assurance that he was moving in the 
right direction and that out of the darkness he would eventually come “to 
daylight and a worthy end.” In after years he frequently referred to this 
period and spoke of the loneliness of the original thinker, who, like the 
arctic explorer, pushes on alone, leaving behind the companions with 
whom he started his exploration, and having nothing to assure him be- 
yond a slight indication that he is travelling in the right direction. 

“In the first stage one has companions,” Holmes said, ‘“‘cold and black 
though it be, and if he sticks toiit, he finds at last that there is a drift as was 
foretold. When he has found that, he has learned the first part of his les- 
son, that one is safe in trusting to courage and to time. But he has not 
yet learned all. So far his trials have been those of his companions. But 
if he is a man of high ambitions he must leave even his fellow-adventurers 
and go forth into a deeper solitude and greater trials. He must start for 
the pole. In plain words he must face the loneliness of original work. No 
one can cut out new paths in company. He does that alone.’” 

Alone, then, Holmes spent the next ten years of his explorations of the 
law, seeking the explanations of what other men were disposed to accept 
as a matter of course, or, if they philosophized at all, on the basis of con- 
clusions dictated by the habits of thought in which they had been trained. 
And, a little at a time, as his own views began to take shape, occasional 
articles setting them forth were published in the American Law Review, 
more often than not unsigned, and they were further reflected, more 
obliquely, in book reviews and current comments which he contributed 
during that period. But these were only the prolegomena to a more com- 
plete exposition. In the winter of 1880 Holmes delivered a series of lec- 
tures at the Lowell Institute, in Boston. By February 8, 1881, just before 
his fortieth birthday, the material of those lectures, considerably amplli- 
fied, was published in a four hundred page volume entitled The Common 
Law. 

In that treatise Holmes set forth, with the utmost simplicity and clar- 
ity, the conclusions he had reached after nearly fifteen years of research 
and thought regarding the nature and sources of the fundamental legal 
concepts in our system of law, and the actual processes by which they had 
been developed and were applied. His approach was historical, but with- 
out seeking to fit the facts of history into the mould of a preconceived the- 
ory. It was analyical, but also without pushing logic beyond the permissi- 
ble limits of the actual facts. 

* Thid., at 165. 
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In the opening paragraph his general conclusions were stated in a few 
sentences that have now become classic: 

The life of the law has not been logic; it has been experience. The felt necessities of 
the time, the prevalent moral and political theories, intuitions of public policy, avowed 
or unconscious, even the prejudices which judges share with their fellowmen, have had 
a good deal more to do than the syllogism in determining the rules by which men should 
be governed. The law embodies the story of a nation’s development through many cen- 

In order to know what it is, we must know what it has been and what it 
The substance of law at any given time pretty nearly corre- 
sponds, so far as it goes, with what is then understood to be convenient; but its form 


and machinery, and the degree to which it is able to work out its results, depend very 
much upon its past.’ 


But the treatise was not a mere statement of generalities. Holmes estab- 
lished his conclusions by a detailed examination of the actual origin and 
development in our law of such concepts and theories as those of personal 
liability, the protection of possession and ownership, the enforceability of 
contracts, and the succession to the rights of another person. The existing 
law on those subjects was shown to be fully understandable only if it were 
recognized to be a phase in a process of continuous growth, and its origin 
and course of development closely studied. And in considering that de- 
velopment in specific instances, it was shown that old rules often survived 
for new reasons, which subtly changed the scope and application of the 
original, and that sometimes the old rule survived as a vestigial remnant 
of past history without any present reason to support it. Corresponding- 
ly, it was shown that the courts often must and do legislate, in the sense of 
making and changing the law, so that consideration must be given to the 
necessity, and to the permissible occasions and limits, of that aspect of the 
judicial function. 

But it is needless to go further into the substance of what Holmes pre- 
sented in his Common Law. Nor is it necessary for our purposes to attempt 
to trace its influence upon subsequent legal and historical studies. For 
many of the ideas which it expressed, although novel then, are now so well 
recognized as to.appear commonplace, while the full extent of their influ- 
ence, particularly as embodied in subsequent judicial opinions of the au- 
thor, cannot yet be adequately measured. All that we are interested in 
showing here is that the attitude of Holmes towards the current explana- 
tions of legal doctrines, and the manner in which he sought to find his own 
answers, as well as the conclusions that he reached, indicated not only his 
innate intellectual capacity but also the extent of his ability to free him- 


7 Holmes, The Common Law 1 (1881). 
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self from the prepossessions and habits of thought of his own environ- 
ment. 

It is indeed true that a broad philosophic approach was congenial to the 
New England mind of that period, and that the example of German schol- 
arship, with its emphasis upon the meticulous study of original sources, 
was already an influence in Harvard College. But the philosophy that was 
taught to Holmes was one that tended to seek its ultimate explanations of 
life in the purposeful pulls of final causes and to view the course of history 
as the dramatic vindication of accepted moral principles; whereas the un- 
derlying philosophy which Holmes adopted found the explanation of hu- 
man institutions in the observed facts of their origin and growth, without 
reference to metaphysical principles or moral preconceptions. Similarly, 
the ideals of the German universities, so far as accepted in New England 
and unaccompanied by the compulsions of German metaphysics, meant 
little more than a multiplication of erudite details accumulated with the 
indiscriminate enthusiasm of an antiquarian, or a romantic immersion in 
the lives and interests of a more glamorous era; whereas to Holmes, the 
value of his research was that it was directed to a crucial point and the 
purpose of his studies of the past was to gain a better understanding of the 
present. 

How far this essentially modern scientific and empirical attitude on the 
part of Holmes differed from the point of view of the cultural environment 
in which he was born and educated, may be illustrated by the fact that in 
1860 Ticknor and Fields, the leading Boston publishing house previously 
mentioned, declined the opportunity to publish Herbert Spencer’s Essays 
on Education, and thus the International Scientific Series, which included 
writings of Darwin, Bagehot, Buckle, Helmholtz, Huxley, Lecky, and 
Tyndall, had to find sponsors elsewhere. 

But it should not be inferred from this that Holmes was not well re- 
garded in Boston. On the contrary, he was recognized as an eminent legal 
scholar. In 1882, the year following the publication of his Common Law, 
he was offered an appointment to the Supreme Court of Massachusetts. 
Earlier in that year he had been appointed a full professor of Harvard 
Law School. He was thus required to make a choice between the two 
caseers, and it was not altogether easy. But again, possibly moved by the 
same considerations that directed him to the profession of law rather than 
the pursuit of formal philosophy, he chose the position that promised the 
fullest exercise of his faculties. For, some years later, after stating that he 
doubted whether there was “any more exalted form of life than a great 
abstract thinker,’’ he went on to say: “But after all the place for a man 
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who is complete in all his powers is in the fight. The professor, the man of 
letters, gives up one-half of life that his protected talent may grow and 
flower in peace.’’* 

The next twenty years were uneventfully spent in the routine duties of 
a state supreme court justice. Holmes contined to live in Boston, where 
most of the court work was done, except for the occasions when he went on 
circuit. The only change that occurred during that period was his appoint- 
ment as Chief Justice in 1899, after seventeen years of service as an associ- 
ate justice. 

There are those who believe that the period of service on the state 
court added little or nothing to Holmes’ stature. It is also true that 
Holmes himself, shortly after he was appointed Chief Justice of the Massa- 
chusetts Court and was close to completing twenty years on the bench, 
said that in checking his records he found he had written a thousand opin- 
ions for the court: “A thousand cases, many of them upon trifling or 
transitory matters, to represent nearly half a lifetime! A thousand cases, 
when one would have liked to study to the bottom and say his say on 
every question which the law ever has presented, and then to go on and 
invent new problems which should be the test of doctrine, and then to 
generalize it all and write it in continuous, logical, philosophic exposition. 

999 

Yet Holmes’ mind then, as always during his life, was not idle, nor were 
his interests flagging. His appetite for reading continued to be voracious, 
including not only the subjects of legal research which he had cultivated in 
preparing his Common Law but also, and more particularly, philosophy 
’ history, economics, and general literature. In addition, he made some con- 
tributions of his own to legal periodicals during that period, although the 
occasions were few and largely confined to rounding out the exposition of 
the theories he had previously expressed. 

But the most important aspects of Holmes’ twenty years on the state 
court bench, apart from the value of his services in the administration of 
justice in Massachusetts, were the gradual maturing of his philosophy and 
the opportunities his judicial position gave him to test and apply the the- 
ories he had advanced in his Common Law. 

After all, he was only forty-one years old when he became a judge, and 
the last fifteen of those years had been spent in a somewhat, if not alto- 
gether, cloistered existence. Some period of time, less preoccupied, was 
necessary to round out the fullness of his character, knowledge, and judg- 
ment. And some period also was required to perfect that power of expres- 

* Holmes, Collected Legal Papers 224 (1920). 9 Tbid., at 245. 
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sion, that precision of phrase, that combination of compact wit, poetry, 
and profundity which characterized the utterances of his later life. 

Thus in the occasional speeches that Holmes made at academic and bar 
association functions, and in such of his correspondence during that period 
as has been thus far published, we find indications that his philosophy was 
now taking its final, settled form. It is mostly from that period that the 
quotations heretofore made have been taken, and perhaps at this point a 
few more are appropriate. 

As illustrative of the degree to which Holmes consciously sought inde- 
pendence of the restrictions of the past and of the limitations of his own 
environment, we find these: 

The past gives us our vocabulary and fixes the limits of our imagination; we cannot 
get away from it. .... But the present has the right to govern itself so far as it can; and 
it ought always to be remembered that historic continuity with the past is not a duty, 
it is only a necessity."® 

A man is bound to be parochial in his practice—to give his life, and if necessary his 
death, for the place where he has his roots. But his thinking should be cosmopolitan 
and detached. He should be able to criticise what he reveres and loves." 


As indicative of the two dominant features of his personal philosophy, 
the following are as revealing as any: 

Life is action, the use of one’s powers. As to use them to their height is our joy and 
duty, so it is the one end that justifies itself... . . Life is an end in itself, and the only 
question whether it is worth living is whether you have enough of it.” 

I care not very much for the form [of religious or philosophic belief a man has] if in 
some way he has learned that he cannot set himself over against the universe as a rival 
god, to criticise it or to shake his fist, at the skies, but that his meaning is its meaning, 
his only worth is as a part of it, as a humble instrument of the universal power. It 
seems to me that this is the key to intellectual salvation, as the key to happiness is to 
accept a like faith in one’s heart, and to be not merely a necessary but a willing instru- 
ment in working out the inscrutable end." 

But Holmes was not devoting his thoughts solely to defining his person- 
al philosophy, although, of course, it was an integral part of his attitude 
towards law and the function of the judiciary. As a judge, during those 
twenty years on the state bench he was not only showing his scholarship 
and judicial ability, he was also showing his recognition of the social 
changes that were challenging the settled habits of legal thought. And 
this he was doing in a way that manifested the essence of the harmonious 
blend of his personal and his judicial philosophy. 

For in one sense he was not sympathetic with the apostles of social re- 
generation through economic manipulation. As he put it once, he was not 
*° Thid., at 139. 12 Thid., at 247-48. 

*t Thid., at 269. "3 Thid., at 166. 
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“one of the gents who believed in the upward and onward” to any great 
extent. More specifically, he said, on another occasion: 

I have no belief in panaceas and almost none in sudden ruin. I believe with Mon- 
tesquieu that if the chance of a battle—I may add, the passage of a law—has ruined a 
state, there was a general cause at work that made the state ready to perish by a single 
battle or a law. Hence I am not interested one way or another in the nostrums now so 
strenuously urged.'4 

But in another sense he was hospitable to new ideas and new legislation. 
In the first place, although he held to his own basic convictions consistent- 
ly and tenaciously, he regarded them as personal compulsions, and not as 
ultimate truths necessarily shared by others or to be imposed on them. In 
the second place, he had a view, not so frequently expressed, but clearly in- 
fluencing his acceptance of legislation which appeared to be in response to 
strong public demand, that the test of a good government is its “‘corre- 
spondence to the actual equilibrium of force in the community—that is, 
conformity to the wishes of the dominant power. Of course,” he added, 
“such conformity may lead to destruction, and it is desirable that the 
dominant power should be wise. But wise or not, the proximate test of 
a good government is that the dominant power has its way.”*5 And, final- 
ly, he sincerely believed in freedom of speech and freedom of experiment 
as the best assurance of reaching the ultimate good, whether in govern- 
ment or in ideas. 

Those views reflected themselves to some degree in opinions Holmes 
rendered while on the Massachusetts bench. In particular, they showed in 
his dissents against the prevailing views of his brethren, when they held 
that certain state legislation in the direction of public ownership was un- 
constitutional and also when they sustained injunctions against picketing 
and boycotting by labor unions in furtherance of their members’ inter- 
ests. 

This general attitude of Holmes towards the current social questions, 
together with other more recondite political considerations, moved Presi- 
dent Theodore Roosevelt to appoint him to the Supreme Court of the 
United States in December, 1902. Holmes at the time was sixty-one years 
old, and he felt that he was approaching the end of his life, but in keeping 
with his character he willingly accepted a call to a position which promised 
a wider use and fuller enjoyment of his powers. As events turned out, he 
was to serve on the Supreme Court of the United States for nearly thirty 
years, or more than a fifth of the entire period of its existence, and he was 
thus to participate in more than a third of the decisions which had been 
rendered by that court since its establishment. 


*4 Thid., at 295. *5 Tbid., at 258. 
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And Holmes utilized to the full the opportunity thus given him to test 
and apply on a larger scale, and under more exacting conditions, the phi- 
losophy of law and government which had already become an outstanding 
feature of his thought and character. Here again, as when he made his 
first studies of law, and as when he later served on the Massachusetts 
court, neither the influence of others nor the stress of circumstances pre- 
vented him from reaching or expressing his own conclusions. 

It is not necessary here to give an extended analysis or review of the 
judicial utterances of Holmes during his years on the United States Su- 
preme Court. They are a part of our current history, and their ultimate 
influence upon the future of this country is still incapable of prediction. 
But it is possible to show by a few extracts their consistency with his set- 
tled character and philosophy. 

He was, as previously indicated, more than dubious of the wisdom or 


efficacy of legislation designed to effect moral or economic betterment. 
Yet he said: 


While the courts must exercise a judgment of their own, it by no means is true that 
every law is void which may seem to the judges who pass upon it excessive, unsuited 
to its ostensible end, or based upon conceptions of morality with which they disagree. 
Considerable latitude must be allowed for differences of view as well as for possible 
peculiar conditions which this court can know but imperfectly, if at all. Otherwise a 
constitution, instead of embodying only relatively fundamental rules of right, as gen- 
erally understood by all English-speaking communities, would become the partisan of 
a particular set of ethical or economical opinions, which by no means are held semper 
ubique et ab omnibus. 


His own political and economic views were those of the Jaissez faire 
school. Yet when the majority of the court used that point of view to re- 
ject as unconstitutional legislation limiting the permissible hours of labor, 
Holmes stated in his dissent: 


This case is decided upon an economic theory which a large part of the country does 
not entertain. If it were a question whether I agreed with that theory, I should desire 
to study it further and long before making up my mind. But I do not conceive that to 
be my duty, because I strongly believe that my agreement or disagreement has nothing 
to do with the right of a majority to embody their opinions in law... .. The Four- 
teenth Amendment does not enact Mr. Herbert Spencer’s Social Statics.*” 


He had no enthusiasm for the labor union movement; yet in dissenting 
from an opinion striking down state legislation in support of that move- 
ment, he said: 

In present conditions a workman not unnaturally may believe that only by belong- 
ing to a union can he secure a contract that shall be fair to him... . . If that belief, 


*6 Otis v. Parker, 187 U.S. 606, 608-9 (1903). 
*7 Lochner v. New York, 198 U.S. 45, 75 (1905). 
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whether right or wrong, may be held by a reasonable man, it seems to me that it may 
be enforced by law in order to establish the equality of position between the parties in 
which liberty of contract begins. Whether in the long run it is wise for the workingman 
to enact legislation of this sort is not my concern, but I am strongly of opinion that 
there is nothing in the Constitution of the United States to prevent it. 38 


His own fundamental philosophy was reflected even more clearly in his 
opinions in favor of freedom of speech. 

Thus, although he abhorred the ultimate system that Communism en- 
visioned, he said in support of the right to preach its doctrines: 

Persecution for the expression of opinions seems to me perfectly logical. If you have 
no doubt of your premises or your power and want a certain result with all your heart 
you naturally express your wishes in law and sweep away all opposition 
when men have realized that time has upset many fighting faiths, they may come to 
believe even more than they believe the very foundations of their own conduct that the 
ultimate good desired is better teached by free trade in ideas—that the best test of 
truth is the power of the thought to get itself accepted in the competition of the market, 
and that truth is the only ground upon which their wishes safely can be carried out. 
That at any rate is the theory of our Constitution. It is an experiment, as all life is an 
experiment. Every year if not every day we have to wager our salvation upon some 
prophecy based upon imperfect knowledge. While that experiment is part of our sys- 
tem I think that we should be eternally vigilant against attempts to check the expres- 
sion of opinions that we loathe and believe to be fraught with death, unless they so im- 
minently threaten immediate interference with the lawful and pressing purposes of the 
law that an immediate check is required to save the country." 


But a voice, however eloquent, cannot speak forever, and no human, 
however vital, can escape the burdens of mortality. At the age of ninety, 
Holmes was still active on the court, accepting and performing his full 
share of judicial duties and still enjoying to the utmost the interest and 
excitements of life. A year afterwards, on sensing the first sign of the 
weakening of his faculties, he resigned. Three years later, on March 6, 
1935, he died; and on the day he would have reached his ninety-fourth 
birthday he was buried, with military honors, in the National Cemetery 
at Arlington, Virginia. Thus in death, as in life, this son of New England 
belongs to us all, and, similarly, the ideals which he advocated are not 
wholly to be identified by the year and place of his birth, but are, in larger 
measure, a timeless gift to humanity. 


8 Coppage v. Kansas, 236 U.S. 1, 26-27 (1915). 
** Abrams v. United States, 250 U.S. 616, 630 (1919). 















DECENTRALIZED ADMINISTRATIVE TECHNIQUES 
OF THE FEDERAL GOVERNMENT 


ALBERT S. ABEL* 


ECENTRALIZATION of governmental activity in its simplest 
ID sense means mere geographical dispersion. Reference even here 
may be to either of two things—dispersion of governmental total 
activity or dispersion of the personnel and offices of a given division 
within the larger organism. The former has been in the forefront of re- 
cent discussion, with the Grazing Service moved to Salt Lake City, the 
Home Owners’ Loan Corporation to New York, and proposals afoot in 
our defense-jammed capitol for legislative extension of this policy.’ Basi- 
cally there is nothing new in all this. While some of the founding fathers 
thought of the federal city as a gigantic leech wherein the federal offices 
and officers would be absorbed, in practise the executive and judicial 
branches were from the beginning and from necessity strewn throughout 
the states. Congress alone was confined to Washington, and even it only 
in its formal legislative capacity. 

This aspect of decentralization holds little specific interest for our pres- 
ent task of investigating the extent to which this federal union still re- 
mains federal. This is not to deny that as a problem of public adminis- 
tration physical dispersion poses interesting questions, such as the alloca- 
tion of particular activities to appropriate localities, the effective utiliza- 
tion of existing available space to prevent such repetitions of the Wash- 
ington housing situation as exists in Baltimore, and so on; but these are 
matters more proper for consideration elsewhere. 

Particular agencies, moreover, have been subject to the same geo- 
graphical dispersion. The collectors of the customs, the postoffices, and 
the army personnel have been scattered for longer than there has been a 
union. We may suspect that there is a greater proportion of the federal 
personnel now located in Washington than was stationed in New York in 
1790; I know of no statistics to prove this, however, and the supposition 
may well be erroneous. 


* Associate Professor of Law, West Virginia University, College of Law. On leave to 
United States Navy. 

* Cf. Report of the President’s Committee on Administrative Management 30 (1937). 

2 Time Magazine, Sept. 29, 1941, p. 17, col. 4. 

3 At the time the monographs of the Attorney General’s Committee on Administrative 
Procedure were prepared, the Tariff Commission had 301 employees at central headquarters 
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This matter of organization within a given agency is of more pressing 
importance, however, than that of the overall scatteration of federal ac- 
tivities. The composition of the agency personnel points up the problem. 
Insofar as there is a correlation between the residence of employees and 
the areas they serve, geographical dispersion is connected with localism 
and thus with federalism. Indeed, the relations of some federal employ- 
ees, notably postmasters and customs officials, with their home communi- 
ties and home politics have occasionally been so intimate in the past that 
they have at times been thought to be a stink in the nostrils. That again 
is another story; but it does emphasize that the recruitment of the federal 
personnel is one obvious channel by which elements of decentralization 
may be introduced into the federal government. 

Conversely, where a policy of local selection is not followed, the federal 
agencies are or may be quite centralized even though the field force is 
scattered throughout the nation. The army is a classical instance. Partly 
no doubt this is a special case of a strong professional tradition to a de- 
gree blunting local sensibilities. At any rate, there is no special attach- 
ment to the assigned place of duty. If state allegiance was paramount 
to Lee, it was Arlington and not West Point which claimed his loyalty. 
Quite aside from the military, the evidences are strong that dispersion 
often does not mean decentralization if a policy of assigning employees to 
their home communities is not pursued. Much bitter current comment on 
new or extended federal activities has behind it little more than the cir- 
cumstance that outlanders have come in to administer the laws. As a 
matter of political strategy, it may be open to question how far it is wise 


and nine in the field; the Federal Power Commission 590 and 200 respectively; the Bureau of 
Marine Inspection and Navigation about 1000 and about 400; the Federal Communications 
Commission 425 and 193; the Interstate Commerce Commission 1867 and 810; the National 
Labor Relations Board 485 and 388; the General Land Office 309 and 276; the Maritime Com- 
mission about 1200 employees, somewhat over half of them in Washington; the Railroad Re- 
tirement Board 2700 employees, “roughly half” in Washington; the Wage and Hour Division 
had 486 at headquarters and 670 in the field; the office of the Comptroller of the Currency 542 
and 755 respectively; the Packers and Stockyards Division of the Agricultural Marketing 
Service 35 and 63; the Bureau of Internal Revenue 4200 and 18,400; the Grain and Seed Divi- 
sion of the Agricultural Marketing Service 28 and 281; the Bureau of Customs 189 and 8252. 
Attached to the Federal Reserve Board were about 400 employees while some 11,000 were con- 
nected with the rest of the Federal Reserve System; and the civil employees of the Corps of 
Engineers, War Department, numbered approximately 300 in Washington and varied from 
70,000 to 150,000 in the rest of the country. Breakdowns for other agencies are not available, 
but the above list exhibits a marked difference among the agencies, with the major proportion 
of employees detached from the central office in many instances. 

All figures are from the monographs, which are the principal source relied on in the prepara- 
tion of this paper. Although local citation to the monographs will only occasionally be made, 
all descriptions of agency practises and statements of specific fact not crédited to others are 
derived from them. 
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to offend the prejudices and sentiments of a community by requiring it to 
do business with a fellow citizen who acts justly and speaks wisely but 
with the accent of another section. Overriding considerations are vastly 
more important than this detail of public opinion; yet in its petty way it 
bears upon decentralization by showing that there are elements involved 
in it which mere scatteration does not reach. 

A second sense in which the term decentralization has been used is to 
express the notion of a devolution of responsibility. Thus employed, it 
denotes the matters usually phrased in the language of delegation and sub- 
delegation. 

Delegation is a fundamental question in every consideration of adminis- 
trative law and organization. Practically speaking, something of it is 
necessarily present whenever the amount of business within the area of 
control becomes more than the administrative officer or board at the top 
can handle. Only as the allocation of jurisdiction, initial or ultimate, over 
particular phases within the total realm of action becomes formalized and 
regularized, however, is it possible to study or discuss decentralization 
from this approach. The forms it has assumed in practise are far too 
various even to be mentioned within available limits. They may be 
ranged, however, under two main heads. First, there is the method of dev- 
olution of responsibility among the members of a board or commission by 
adoption of a divisional structure and a corresponding compartmentaliza- 
tion of attention. Second, there is devolution from the primary authority 
to subordinate individuals or groups within the organization. Each of 
these and characteristically both in combination have been used, in al- 
most every conceivable mutation, in the effort to cope with the vast and 
complex body of matters falling within the purview of the administrative 
process. 

Congress has on occasion decreed a divisional distribution of control 
at the upper administrative level by the basic statutes. Here the divisions 
are less apt to be within a single agency than among a number of co- 
ordinate authorities. The Congressional scheme may take shape as a rela- 
tively deliberate, well-articulated design, as in the case of the Civil Aero- 
nautics Board, the Civil Aeronautics Administrator, and the former Air 
Safety Board; or it may emerge from a group of haphazard enactments 
which compel the agencies established to settle among themselves what 
each shall do, as in the case of the Comptroller of the Currency, the Fed- 
eral Reserve Board, the Federal Deposit Insurance Corporation, and to a 
degree, the Reconstruction Finance Corporation. 

More commonly, the divisional structure is internal to the agency and 






440 THE UNIVERSITY OF CHICAGO LAW REVIEW 


created on its own initiative, without express mandate. Most multiple- 
headed agencies are illustrative. Instances range from the Maritime Com- 
mission, each of whose five members by more or less tacit understanding 
concentrates largely on some aspect of its activities as to which he pos- 
sesses special interests and qualifications, to the Interstate Commerce 
Commission. The I.C.C., Congressionally authorized and formally estab- 
lished, has five divisions of three assigned members each; each division 
has a regularly defined function, and over a period of years a somewhat 
fluctuating composition. The whole is accompanied by a collateral frame- 
work of special committees, of supervision over the various bureaus and 
sections by individual commissioners, and of participation ad hoc by com- 
missioners in the work of divisions of which they are not regularly mem- 
bers. 

But if a descriptive treatment of decentralization by establishment of 
divisions at the upper level is difficult, it is simplicity itself compared to 
decentralization by the confiding of responsibility to subordinates. The 
tremendous assortment of administrative duties imposed by statute or 
presidentia] order in various cabinet members, notably the Secretaries of 
Agriculture and of the Interior, can be discharged only by extensive re- 
liance on others within the department. A similar situation exists where a 
single-headed independent authority, such as the Veterans’ Administra- 
tion, is set up. Where multiple-member agencies are involved, the need 
for and use of assistance is substantially as great. The five Federal Trade 
Commissioners, the seven members of the Federal Reserve Board, the 
seven Communications Commissioners cannot possibly attend to all the 
details or even to all the more important types of action coming under 
the relevant statutes. The authority vested in every considerable donee 
of administrative power in the federal system is and must be parcelled 
out to inferiors, with the process continued on down the line again and yet 
again. A graphic chart of any major administrative agency strikingly re- 
sembles a genealogical table with the topmost authority as the remote 
ancestor—sometimes very remote indeed. 

No more than geographic dispersion do elaborate delegation and sub- 
delegation infallibly establish the presence of decentralization in any true 
sense. The grant or denial of the second-class mailing privilege is a case 
in point. Here the Postmaster-General has confided jurisdiction to the 
Third Assistant Postmaster-General, who has in turn entrusted it to the 
Division of Classification in his office, which itself is divided into special 
groups, one of them dealing with problems as to second-class matter. It 
is this special group which effectively disposes of applications for the sec- 
ond-class mailing privilege, save in exceptional instances where determina- 
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tion is by the Solicitor. Although disposition of such cases is thus thrice 
removed from the Postmaster-General, one would scarcely dub this an in- 
stance of decentralized administration. 

Notwithstanding implicit recognition that the administrative process 
may be centralized despite geographic dispersion and again despite ex- 
tensive employment of delegation or of a divisional structure, recent usage 
tends to fuse without articulating these two elements and to speak of 
decentralization as the condition existing where both are present. Thus, 
the recent change in the procedures of the Bureau of Internal Revenue, 
commonly referred to as decentralized in contrast with the prior central- 
ized system, combines substantial scatteration with substantial delega- 
tion.‘ Again, the majority members of the Attorney-General’s Committee 
on Administrative Procedure, in advocating decentralization, reveal by 
the context that they are thinking of a scheme marked by the two to- 
gether.’ 

Occasionally the decentralized pattern, using decentralization in this 
currently popular sense, is chosen by Congress. An extremely interesting 
form is that afforded by the government corporation: the TVA and kin- 
dred regional authorities suggest techniques and devices for decentraliza- 
tion that deserve a volume instead of this passing sentence.® Elsewhere, as 
in connection with the United States Employees’ Compensation Com- 
mission and the related functions of deputy commissioners, Congress, in 
a less original mood, has simply conferred on local representatives rather 
extensive discretion and powers within the framework of a single roughly 
integrated agency. 

More commonly, decentralization is inaugurated by the superior ad- 
ministrative officials, and it springs in large measure from their effort to 
break down the volume of work into manageable chunks. Its specific 
form represents a compromise, dictated by experience, between the need 
for dispatching business as it arises and the need for preserving some 
minimum of overall guidance and control.’ Since federal administrative 

4 See Monograph 22, Attorney-General’s Committee on Administrative Procedure 42 et 
seq. (1940). 

5 Report of the Attorney-General’s Committee on Administrative Procedure 24 (1941): 
“Closely related to the problem of delegation is that of decentralization. Some agencies have 
been decentralized to a large extent. The Committee is convinced that the convenience 
of the public may be served and administration improved if those agencies which are in a posi- 
Oe ee ren Soar OO ny amen ee 

6 Report of the President’s Committee on Administrative Management 39 (1937). 


7 Henry A. Wallace, Emerging Problems in Public Administration, 34 Am. Pol. Sci. Rev. 
228 (1940): “Just as physical limitations require the executive at the top thus to organize his 
function, so do physical limitations of the whole Washington staff dictate a growing decentrali- 
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activity encompasses matters as diverse as allowance of claims of creditors 
of dead Indians, supervision of proxy solicitations in corporate elections, 
censorship of the labels on whiskey bottles, and prescription of the basic 
relations between radio networks and subscribing broadcasters, it seems 
natural that the allocation of responsibility between center and periphery 
should be similarly diverse. Putting aside the service and the housekeep- 
ing functions of the agencies, and focusing on their legislative and judicial 
activities, as to which materials are more accessible, the variety which 
remains is a monument to human ingenuity. Since the business before the 
agency molds the procedures evolved to dispose of it, there is no one 
optimum point or pattern of federal administrative decentralization. In- 
stead, there is for each agency and task a different best arrangement, 
which may be only a temporary one even for it. 

To repeat, the decentralization we are considering at the moment has 
two elements—geographical scatteration and devolution of responsibility. 
Geographically, a common arrangement is to provide a number of regional 
authorities under the central administrative, and further to subdivide the 
work between district or local representatives under each of these. Some- 
times the hierarchy blankets the country; where matters are involved pe- 
culiar to a section, however, no provision may be made for other areas. 
Often either regional or local offices may be elided. If the former are omit- 
ted, locals deal directly with the central agency or some branch, bureau, 
or official attached to it. If local or district offices are omitted and only 
regionals provided, the latter are likely to have travelling field fepresenta- 
tives to establish the spot contacts with the persons regulated. Travelling 
field representatives constitute, indeed, a distinctive method of decentrali- 
zation which may appear along with any type of administrative hierarchy 
mentioned or quite independently of such a hierarchy. Sometimes they 
are circuit riders making roughly periodic visits, sometimes flying squads 
to look into suspected matters, sometimes troubleshooters sent in re- 
sponse to ad hoc requests for special assistance by individuals or by the 
localized personnel. Ordinarily, decentralization is greater under a régime 
of regionals and locals than where only itinerant field representatives are 
used. It is normally greater under the circuit-riding scheme, especially if 
representatives spend most of their time away from headquarters, than 
zation of administration into forms, locations, and personnel that continually are refreshed 
and checked by closer association with the people for whom the programs exist. As there is 
more centralization of policy determination and more complexity of governmental functioning, 
there must be more decentralization in administration. Yet this must be a decentralization 


that makes the policy fully effective—a decentralization that does not deféat policy nor sur- 
render responsibility.” 
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where a reservoir of agents at the central office is detailed to occasional 
special duty in the field. In a true sense, though, all these variants involve 
geographical dispersion. Choice among them is not always dictated by 
considerations of policy; it may rest on nothing more fundamental than 
the generosity or niggardliness of Congress in appropriating for the 
agency. The many gradations of decentralization are most striking, mak- 
ing it well nigh impossible to classify an agency even on a purely geo- 
graphical basis as centralized or decentralized. Instead it is ordinarily a 
question of more or less. 

The data on the delegation element in decentralization are even harder 
to summarize in orderly outline than are those on scatteration. From 
first awareness of a problem potentially meriting consideration until cul- 
mination in final, formal disposition, many stages in the process of judg- 
ment may be identified. These are not peculiar to administrative action 
but are present in all organized group action—even, although much ob- 
scured, in the forming of private personal decisions. But the elaborate 
and relatively formalized way in which administrative agencies reach and 
announce their conclusions renders the several stages more than ordinarily 
conspicuous. Whether the end product be called a decision or a regula- 
tion or whether the judgment involved be thought of as judicial or legisla- 
tive, makes little difference as to the stages in the corporate intellectual 
process. More fruitful than such conventional categories is the recogni- 
tion that judgment is involved at each of the following points: (1) initia- 
tion of action; (2) preliminary disposition as of course; (3) reception and 
examination of protests against such preliminary disposition; (4) control 
over the preparation and presentation of probative and persuasive ma- 
terials in the event of dispute; (5) tentative initial reasoned determina- 
tion; (6) final initial disposition ; (7) intermediate reconsideration; (8) ulti- 
mate disposition, typically embodied in a formal regulation or adjudica- 
tion. Even this list omits the stage of pro forma approval bya titular 
superior, sometimes prescribed by statute, and the ever present possibility 
of recourse to extraneous authorities such as courts, both no doubt rele- 
vant but both rather adjuncts to than elements in the administrative 
process. 

Two of these eight stages, namely, initiation of action and ultimate dis- 
position, are inevitable in even the simplest structural scheme. Any of the 
others may be omitted, and the variety of provisions made for them is 
infinite. Ordinarily the several stages tend to flow into each other, and it 
is only in the busiest agencies with the most elaborate procedures that 
distinct recognition of all of them is found. Some of them, notably re- 
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consideration after final initial disposition, may be allowed repeatedly. 
But each represents a moment at which any agency might and some do 
vest actual effective disposition in the subordinate personnel. The more 
completely a subject is left at an early stage to subordinate determination 
by persons geographically dissociated from the central office, the greater 
the decentralization. 

The discretion granted subordinates at any stage is generally in inverse 
ratio to the frequency with which discretion at that level must be exer- 
cised. Thus, over initiation of action (which includes the policing and in- 
spection functions), and over preliminary dispositions as of course, local 
representatives characteristically have extensive dominion; over ultimate 
formal disposition rarely so. The decentralizing technique consists in large 
part of the procedures by which invocation of discretion at the next higher 
stage is discouraged, and the volume of work at each succeeding level thus 

One must not overstress the quantitative aspects of delegation. Inquiry 
as to how often there can be or is effective termination at an earlier stage 
of the administrative process, should be supplemented by qualitative in- 
quiry as to the content and character of the matters so terminated. Most 
studies deal with the availability of techniques for upsetting determina- 
tions, while our central concern is with practises actually followed in 
letting them stand. Decentralization is characterized not by the contin- 
gencies under and devices through which staff determinations may be dis- 
turbed, but by the circumstances under which in day to day operation 
they remain undisturbed. Appraisal of delegation involves primarily a 
guest for a coherent even if unarticulated pattern and philosophy of ad- 
ministrative inertia at the upper levels. 

Roughly, the tendency is for the superiors to reserve value judgments 
and inferences from facts to themselves, while leaving matters which are 
predominantly objective, or those as to which veracity and the oppor- 
tunity for observation are paramount, to subordinates. Where objective 
elements preponderate, decentralized determinations flourish; as the area 
of discretion increases, that of delegation tends to decrease. Determina- 
tions of credibility (often left to subordinates) are perhaps only an appar- 
ent exception, since whether a man is speaking truth or lying is after all a 
raw fact although by no means a simple one; or, if a real exception, they 
are of very special character—which leaves intact the major proposition 
that in practise delegations tend to cluster about the pole of objectivity 
and to shun that of discretion. 

This doubtless accords with what Congress had in mind in enacting the 
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basic statutes. The trouble is that jesting Pilate was right in asking, 
“What is Truth?” Questions of mathematical computation or of formal 
compliance with formal requisites for applications, protests, and so on, 
are almost devoid of subjective content and are almost universally left to 
the very lowest rank in the administrative hierarchy. Somewhat less clear 
but still tolerably objective are questions involving “‘real evidence,” espe- 
cially in the domain of the physical sciences; so that field determinations, 
by examination or test of the proof of alcoholic beverages, the conformity 
of locomotive boilers and railroad safety appliances to engineering stand- 
ards, or the grading of grain, involve at most a negligible amount of dis- 
cretion. Even when the issues move into the less exact biological and so- 
cial sciences, the increased role of discretion is not necessarily obvious: 
the extent of a veteran’s disability and whether it is service-connected, the 
appraisal of accounting statements and customers’ contracts to determine 
whether the incidence of a processing tax has been shifted, the valuation 
and quality of the financial backing available to an applicant for a broad- 
casting license—how far is judgment as to such matters objective and how 
far discretionary? Or, advancing still further toward the discretionary 
without wholly throwing off the objective, consider the questions of 
whether a bank’s operations have been in accordance with sound banking 
practises, of whether the obligations of a deceased tribal Indian are bona 
fide allowable debts against his estate, of the effect upon navigability of 
proposed alterations in a bridge across an interstate stream, of the exist- 
ence and size of the bona fide subscription list of a periodical—these are 
questions which must be determined by some one of the federal adminis- 
trative agencies. 

The intricate variety of current practise respecting delegation traces 
to this hybridity in many of the questions presented. Those almost purely 
objective rarely reach the upper levels; those almost wholly discretionary 
(e.g., the appropriate reserve ratio for member banks, the qualifications 
and compensation of attorneys appearing before administrative tribunals, 
the propriety of exemption from the integration provisions of the Public 
Utilities Holding Company Act) rarely escape them. In between there is 
all manner of diversity within and among the several agencies. So at 
most a relative answer can be made as to whether a given agency is de- 
centralized. Each is more nearly so the greater its readiness to leave un- 
disturbed the decisions of subordinates which include relatively consider- 
able discretion. 

Lawyers, and to a degree the agencies themselves, have been bemused 
in this connection by the hoary distinctions between legislative and judi- 
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cial action, and between questions of fact and those of policy or law. A 
tendency is evident in most agencies to allow more finality to staff deci- 
sions smacking of the traditional judicial grist than to staff rulings analo- 
gous to ordinances.* Similarly, the lawyers tend to demand, the agencies 
to grant, and the courts to approve greater delegations as to “‘issues of 
fact” than as to matters of “law” or “policy.” This threshing of old straw 
seems to me a crude approach to the important issues which such bor- 
rowed concepts very imperfectly formulate. ; 

If one must follow legal analogies, a more useful reference might be to 
the distinction laid down in Cooley v. Board of Wardens,’ i.e., between in- 
terstate commerce national in character and interstate commerce local in 
character. That might be serviceable in allocating the controlling exer- 
cise of discretion between central authority and outlying members, with 
its suggestion that what is common and general be reserved for unified 
treatment from Washington, and what is special and particular be en- 
trusted to localized bodies. The considerations which underlie the federal 
structure of our government, while sufficiently lessened in force-that fed- 
eral legislation may now be called for in fields hitherto unoccupied, may 
still suggest an appropriate division of responsibility within the federal 
agencies." While discretion is, generally speaking, for the superior au- 
thority and objective facts for subordinates, almost always they concur 
and intertwine; perforce the authority delegated must include power to 
make decisions which involve discretionary ingredients. The line to be 
drawn is between the effective discretion parcelled out and that withheld. 
The Cooley case test premises that the local milieu in which a policy de- 
cision is to operate may itself be a fact important enough to condition sub- 
stantially the content of the policy determination. There are some traces 
of a perhaps unconscious inclination in various agencies to accept the test 
in fashioning their pattern of decentralization. In support of this inclina- 
tion it should be noted that local peculiarities often account for an incre- 
ment of special objective facts. Indeed, this choice may be an excellent 
determinant of delegations of discretion.” 

8A striking instance is afforded by the Bureau of Internal Revenue, whose case-determining 
functions are an example of decentralization par excellence while, in issuing regulations, even 
a rudimentary consultative practise is lacking and the whole process of initiating and deciding 


is monopolized by the Washington staff. See Monograph 22, Attorney-General’s Committee on 
Administrative Procedure 143-147 (1940). 


9 12 Howard 299 (1852). 

1° See remarks of J. A. Corry, The Federal Dilemma, 7 Canadian J. Econ. & Pol. Sci. 227 
(1941). 

*t Charles Beard, Administration, a Foundation of Government, 34 Am. Pol. Sci. Rev. 234 
(1940): “Unless... . an administrative system is so constructed and operated as to keep 
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Structurally, the elements of geographic dispersion and devolution of 
responsibility tell the whole story of administrative decentralization. It 
is a story not peculiar to the federal government, nor indeed to political 
groups. The same elements have been observed as the characteristics of 
decentralization in a recent acute analysis of large-scale business enter- 
prise ;* and accounts of such concerns as the International Harvester 
Company are very like descriptions which might be given of many federal 
agencies," even those commonly regarded as relatively decentralized in 
operation. Yet, analysis of these elements falls short of a true and full 
picture of decentralization because the accepted meaning of decentraliza- 
tion is defective. 

It is unreal in that it isolates each agency and treats it in vacuo, whereas 
the agencies exist as components in the larger political and social organ- 
ism. Decentralized techniques are centrifugal, differentiating devices by 
which effective responsible participation in government can be shifted 
from center to periphery. Statistically, participation by the agency staff 
does bulk largest in volume, thus making it easy to think of decentraliza- 
tion as a question of internal structure; actually, however, outsiders also 
share in the administrative process. Such extra-mural participation is 
perhaps as significant though not as routine a decentralizing device as 
anything in the agency’s organization. 

One can only mention here the outlying phases—the extent to which 
agencies rely on or accept participation of interested individuals as indi- 
viduals, the nature of their relations with Congress, the interactions of 
judicial and administrative bodies. More pertinent are the relations be- 
tween the agency and other federal agencies, between the federal agencies 
and the states, and between them and non-governmental groups or asso- 
ciations of a social, professional, or economic character. 

Inter-agency relations bear rather remotely on decentralization. Not 
wholly alien, since they do present situations where the experience or 
judgments of persons other than the heads of the particular agency in- 
volved are of controlling importance, they nevertheless depart from a cen- 
tralized pattern only so far as to give weight to other administrative 


alive local and individual responsibilities, it is likely to destroy the basic well-springs of ac- 
tivity, hope, and enthusiasm necessary to a popular government and to the flowering of a 
democratic civilization.” 

*2 Marshall E. Dimock and H. K. Hyde, Bureaucracy and Trusteeship in Large Corpora- 
tions, Monograph 11, T.N.E.C. 82-84 (1940). 


13 J. T. Dunlop and E. M. Martin, Industrial Wage Rates, Labor Costs, and Price Policies, 
Monograph 5, T.N.E.C. 76 (1940). 





448 THE UNIVERSITY OF CHICAGO LAW REVIEW 


bodies, potentially as centralized as the agency exercising jurisdiction. It 
is still the federal government acting. Except as differences in objectives 
or methods have resulted in somewhat different attitudes between agen- 
cies, deference to the views of other members of the administrative family 
does not substantially modify the degree of centralization consequent 
upon the internal structural pattern of the particular agency. Typically, 
it is manifested either by acceptance of the conclusions of parallel agen- 
cies having similar duties in allied fields, or by permitting or soliciting 
other agencies conceivably interested in the subject at hand to present 
their views. In the former case, determinations of the sister agency are 
adopted as the data of judgment, which sometimes approaches slavish 
imitation. The following are typical: the Railroad Retirement Board’s 
reliance on Interstate Commerce Commission determinations of carrier 
status for coverage purposes; the licensing of ship radios and operators 
by the Bureau of Marine Inspection on the basis of recommendations 
from the Federal Communications Commission; and the tendency of 
junior agencies in the field of utility regulation to reproduce procedural 
techniques of the Interstate Commerce Commission. The other major 
device, namely, seeking the views of outside agencies whose interests are 
affected, is exemplified by the Customs Bureau references to the Bureau 
of Animal Industry, the Bureau of Biological Survey, or others in con- 
nection with prohibited importations; by Bureau of Fisheries consulta- 
tions with the Coast Guard and the Bureau of Customs before promulgat- 
ing whaling regulations, and the like. Essentially, it is a branch of diplo- 
macy; the practises involved rest on inter-agency comity. It may lead, 
where agency powers are contiguous or overlapping, either to joint occu- 
pation of a field, to a definition of their respective jurisdictions, or in ex- 
treme cases to adoption of some divisional arrangement such as was 
mentioned earlier. 

Decentralization is more patent where the extrinsic reference is to po- 
litical authorities outside the federal administrative family. This means 
participation by states and occasionally by municipalities or like units. 
State participation is most common in utilities regulation and in adminis- 
tration of federal social welfare programs, particularly those implemented 
by conditioned grants to the states. 

The co-existence and frequently pre-existence of comparable state regu- 
latory bodies in the utilities field, with staffs and procedures tolerably ade- 
quate even if seldom anything like as informed as their federal parallels, 
make collaboration peculiarly useful. Moreover, division of jurisdiction 
on the fortuitous basis of whether transactions are interstate or intrastate, 
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and the great need for the federal agency to understand local conditions 
and sentiments in view of the grave consequences its action may have 
upon the internal economy of the state, make collaboration especially im- 
perative. It is not surprising, therefore, that utility regulation is the pre- 
eminent instance of decentralization by collaboration with the states. 
The basic Congressional statutes frequently envisage it, and the adminis- 
trative authorities, particularly in the more mature agencies, incline to 
accept the spirit of the statutes by allowing state representatives a gener- 
ous share in the regulatory scheme. 

The social welfare agencies seem by no means so ready to permit effec- 
tive state participation. While the federal program’s very framework has 
at times been dictated by constitutional doubts as to whether state col- 
laboration could be dispensed with, it is perhaps fair to say that the fed- 
eral administrative authorities have entertained sincere and all too often 
legitimate doubts as to how far some state authorities favor the program 
proposed. The statutes have created an intimate link between state and 
federal action, making the former an essential part of the administrative 
scheme; the agencies, through control over the subventions available to 
the states, have tended to make that link, not a decentralizing device for 
delegating discretion to and deriving assistance from state authorities, but 
a centralizing control by which uniformity of treatment may be induced 
throughout the union, in derogation of particularism and local circum- 
stance. Thus, state participation has operated by a strange paradox to 
thwart decentralization, because it has been made mainly instrumental 
and stripped of a responsible sharing of discretion. Still, the statutory 
pattern is well calculated to produce decentralization; and perhaps that 
will be the eventual outcome, once the federal authorities are satisfied of 
good faith adherence by the states to the objectives and minimum stand- 
ards proposed, and if the tradition of federal supervision of minutiae does 
not meanwhile become too firmly established. This prediction seems jus- 
tified by the Canadian and Australian practises concerned with condi- 
tional grants to the constituent provinces or states." Those federations, 
much more experienced than we in the field of federal subsidies, have 
things to teach us about their use without loss of flexibility or destruction 

4 The various phases of the problem have been extensively investigated; see, ¢.g., Com- 
monwealth Grants Commission, Reports on Applications by South Australia, Western Austral- 
ia, and Tasmania for Financial Assistance under Section 96 of the Constitution’ (1934, 1935, 
and 1936); Wilfred Eggleston and C. T. Kraft, Dominion Provincial Subsidies and Grants 
(1939), @ monograph prepared for the Royal Commission on Dominion Provincial Relations. 
For surveys of the American consult V. O. Key, The Administration of Federal 


experience, 
Grants to States (1937), and A. F. Macdonald, Federal Aid to the States, 34 Am. Pol. Sci. 
Rev. 489 (1940). 
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of local autonomy. With tax resources available to the states decreasing, 
and dependence on federally raised funds to support governmental serv- 
ices increasing, the development in this area of wise practises as to de- 
centralization by collaboration with state authorities is of high im- 
portance. 

Thirdly, there is extra-mural decentralization involving participation 
by non-governmental groups or organizations. Especially in connection 
with administrative rule-making do such bodies have an important role, 
although their part in administrative adjudication is by no means negli- 
gible. 

One useful consequence of joining them in what is done is the oppor- 
tunity for educating them and through them the public. In a democracy, 
administrative agencies must persuade the people of their fairness and 
efficiency. Giving those affected by government regulation a chance to 
watch the wheels go round is a potent means to that end. To choose di- 
verse instances, the National Labor Relations Board’s policy of permitting 
employee representation by union representatives in unfair labor practise 
cases, the Securities and Exchange Commission’s conferences with invest- 
ment trust company officials preliminary to recommending legislation to 
Congress, and the Federal Reserve Board’s submission to the American 
Bankers’ Association of proposed regulations, all seem wisely devised to 
generate understanding. 

Here, too, one may note the relations between administrative agencies 
and the legal profession. The bar is not merely an occupational classifica- 
tion. It is a cohesive group whose members are all measurably indoctri- 
nated with common notions and which, moreover, has both an extraordi- 
nary number of contacts with the agencies and an extraordinary influence 
upon public reactions to them. This influence is partly attributable to the 
public’s assumption of lawyers’ special familiarity with matters govern- 
mental, more largely perhaps to the superior articulateness of the legal 
profession. It has always shown a lively concern with administrative ac- 
tion, especially on the procedural side, although often enough its con- 
cern radiates more heat than light. In the skirmishes over the unlamented 
Logan-Walter Bill, the Federal Bar Association took its stand in support 
of unhampered administrative action; still more significantly, many of 
the specialized bars annexed to particular agencies defended the proce- 
dures with which they were familiar so strongly that their protégé agen- 
cies were named within that bill’s strange medley of specified exceptions. 
In view of these activities, the agencies might be wise to let the bar share 
in the formulation of administrative procedures. Thus, they may well 
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establish sufficient understanding of their problems to enlist its adherence 
or at least to disarm its opposition. This is not to say that the adminis- 
trative should tamely subscribe to legal preconceptions which would im- 
pair efficiency; but much might be gained by making concessions in inci- 
dental details and by familiarizing lawyers with the complexities that 
compel departure from cherished procedures at other points. 

Private group participation is primarily important, however, in pro- 
moting flexibility and better adaptation to special conditions, with educa- 
tion only a collateral function. Thus, it serves the same principal end as do 
delegations within the agency and state collaboration. Once more, in- 
stances are legion. Common devices include regularized practice of con- 
sultations or conferences with interested industrial and social groups pre- 
liminary to promulgation of regulations, and reference to such groups of 
proposed regulations. Procedures developed by some agencies regarding 
intervention or the filing of briefs in administrative hearings operate simi- 
larly. In these ways the channels of communication or persuasion are 
kept open to the representative segments of the public most directly af- 
fected by agency action. 

Devices for integrating private groups in the administrative structure 
are still more significant. The advisory committee has been employed in 
every variation, from its simple, unformalized use by the Bureau of Fish- 
eries, to the elaborate and complicated system of Industry Committees 
under the Fair Labor Standards Act. Specialized group representatives, 
having a quasi-official status and corresponding unique opportunities for 
guiding administrative discretion, range from functionaries such as the 
Tribal Attorney of the Osage Indians to the Office of Consumers’ Counsel 
in the Department of the Interior, charged with representing the consum- 
ing public before the Bituminous Coal Division. Bituminous coal regula- 
tion also offers an instance in its scheme of district boards in which an in- 
dustry, without quite being merged in the administrative, is closely as- 
sociated in the administrative process. The Civil Aeronautics Authority’s 
issuance of initial airworthiness certificates upon certification that the 
particular aircraft was manufactured under a production certificate, and 
the Railroad Retirement Board’s utilization of carrier employees as claims 
agents to report days of labor lost, exemplify a practise of leaving initial 
action primarily of a formal character to private persons outside the 
agency, even though such action is dispositive of the case. Perhaps the 
most definite delegation to extra-political groups is seen in the National 
Railroad Adjustment Board. The topmost administrative authority in 
its field, it is composed not of officials but of arbitrators representing the 
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carriers and the employees affected by its determinations. Conversely, the 
extreme in vagueness is represented by the collaboration of the Veterans’ 
Administration with veterans’ organizations. Representatives of the lat- 
ter are housed in the Administration’s quarters, consulted by its staff, 
given special statutory recognition, and actively engage in disposing of 
veterans’ claims; yet the manifold functions of these organizations are as 
undefined as they are substantial. These examples at random from a 
wilderness of instances may seem unrelated; but on analysis they reveal 
themselves as means for shaping administrative action to take account of 
the demands of special interest groups peculiarly related to some area of 
governmental action. 

The analogy is clear between these devices and the theory, recently 
much discussed by political scientists and embodied for instance in the 
Constitution of Eire,"* of representation of occupational, cultural, and 
similar non-regional groups in the processes of government. While legis- 
lative representation on such unconventional bases is and may be for the 
indefinite future a speculative plaything, the administrative agencies are 
putting the idea into actual operation. 

This treatment of administrative decentralization is perforce only sug- 
gestive. If merely a descriptive statement of internal agency structure in 
the way of geographical scatteration and delegation of discretionary de- 
cision were involved, the ramifications are such that, in Mr. Justice Frank- 
furter’s favorite classroom phrase, “Somebody ought to write a book 
about it.” Yet, that aspect of decentralization is simple and familiar com- 
pared with decentralization by reference to those outside the federal ad- 
ministrative fold. It has been my endeavor to suggest how, in this latter, 
tentative solutions are emerging to two fundamental problems of national- 
political organization—the problem of how regional interests and state 
autonomy shall be recognized, now that emphasis is shifting from their 
treatment in terms of constitutional compulsion to their treatment in 
terms of political wisdom, and the problem of how particularistic elements 
of a non-regional social or economic character are to find expression and 
representation. In the broken contours of administrative decentralization 


in this larger sense, there are hints and suggestions of the pattern of fed- 
eralism tomorrow. 


*s A. W. and M. C. Bromage, The Vocational Senate in Ireland, 34 Am. Pol. Sci. Rev. 519 
(1940). 





JUDICIAL MEDIATION: HOW IT WORKS 
THROUGH PRE-TRIAL CONFERENCE 


Harry M. FisHer* 


T THE 1941 session of the Illinois General Assembly, Section 584 
was added to the Civil Practice Act. It reads as follows: ‘“Sub- 
ject to such rules as the Supreme Court may promulgate the 

court in any action may in its discretion direct the attorneys for the 
parties to appear before it for a pre-trial conference to consider any mat- 
ter as may aid in the disposition of the action.’* 

This simple permissive statute is not so feeble as it appears to be at 
first glance. True, it is not mandatory, and only emphasizes a discretion 
inherent in the courts, but it does achieve the following objectives: (1) 
by giving legislative sanction to pre-trial conferences the practice became 
clothed with a garb of respectability; (2) responsibility for non-action is 
placed upon the courts; and (3) the courts which desire to promote the 
practice are enabled to do it effectively. 

No such legislative action was necessary to authorize holding pre-trial 
conferences. Each court could by rule provide for them, and each judge 
could with or without rules hold a pre-trial conference in any case. In 
fact, some judges have for many years followed the practice of calling the 
contending lawyers into chambers for an informal discussion of the case 
before proceeding with the formal trial. But without legislation the prac- 
tice would not have reached the position of importance it now holds, 
primarily for these reasons: (1) the bar is slow to accept change, and the 
courts were powerless to compel attendance of representatives authorized 
to act for the mere purpose of conferring; (2) the courts were without 
power to bind the parties to the results of any conference; and above all 
(3) many judges scoffed at the procedure, looked upon it as lacking legal 
sanction, and regarded it as something beneath the dignity of the court. 
Even long after the practice had gained acceptance in other jurisdictions 
and received the blessings of the Federal Rules of Civil Procedure,* many 
judges in Illinois took (and some still take) the position that participation 


* Assignment and pre-trial conference judge of the Circuit Court of Cook County, Illinois. 
t Til. Rev. Stat. (1941), c. 110, § 182(a). 
2 Rule 16, Federal Rules of Civil Procedure, 28 U.S.C.A. § 723c (1941). 
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by a judge in an informal conference before trial is not in keeping with 
the dignity of a court of law. 

Following the enactment of Section 584 of the Civil Practice Act, the 
Illinois Supreme Court adopted Rule 23(a), which enlarges somewhat on 
the legislative provisions but is not much more specific. It does, however, 
require that the trial court “shall by rule establish a pre-trial calendar, 
.... make and enforce all rules and orders necessary to compel compli- 
ance with this [Supreme Court] rule,” and, further, that the trial court 
shall “make an order which recites the agreements made by the parties 
as to any matters considered and which limits the issues of the trial to 
those not disposed of by admissions or agreements of counsel.” 

Pursuant to this authority the Circuit Court of Cook County (and the 
Superior Court, in somewhat modified form) adopted a rather comprehen- 
sive pre-trial-conference rule.? It provides that all jury and non-jury law 
cases when noticed for trial shall be assigned by the executive committee 
to a designated pre-trial-conference judge. It requires that the judge shall 
direct the attorneys in each case to appear before him at a fixed time for 
the holding of a conference, at which time counsel familiar with the case 
and authorized to act shall appear; and in the event of failure so to appear 
or to participate in the conference, the court shall have the same powers 
with respect to dismissal for want of prosecution or the entry of default 
judgment as it could exercise upon the call of the case for trial. Obviously, 
without power to compel attendance and participation in the conference, 
the practice could be nullified at the will of the interested lawyers. 

Although the pre-trial-conference practice as an integral part of pro- 
cedure in Illinois is less than two years old, its success in the Circuit Court 
of Cook County has been highly gratifying. The number of cases disposed 
of under the guidance of the pre-trial judge without trial has exceeded the 
fondest hopes of the advocates of the system. For the first time in more 
than half a century, the congestion of the Circuit Court’s calendars has 
been relieved, so that parties desiring it can have their contested cases 
tried within four months of their commencement. In April of this year a 
considerable number of jury and non-jury cases commenced in 1943 were 
reached for trial, and very few cases appeared on the calendars which 
had been commenced prior to 1942. 

Owing to the nature of the administrative organization of the Circuit 
Court, its pre-trial-conference practice differs somewhat from the prac- 
tice followed by the Superior Court of Cook County and by courts in 
other jurisdictions. Under the Circuit Court rules no common law case 

3 Rule 25$, Circuit Court of Cook County. 
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(except an extraordinary remedy case) is assigned to any particular judge 
before it is ready for immediate trial. Until such a case reaches the as- 
signment judge it is under the control of a motion judge, who settles the 
pleadings and passes on all motions. After the case is at issue, either party 
may serve notice of his readiness for trial.4 When the notice is filed with 
the clerk the case is automatically placed on a trial calendar in the order 
in which the notice is filed. That calendar is under the control of an as- 
signment judge who has the authority to try any case or to assign it to 
any other law judge for trial. 

Prior to April of this year it was the practice of the assignment judge 
to maintain and publish a reserve list of approximately 300 cases from 
which the daily trial call was prepared. But by the middle of April both 
the trial calendar and the reserve list were exhausted, and since then cases 
noted for trial appear on the daily trial call on the first Monday following 
the filing of the notice. 

No pre-trial calendar is in fact prepared. All cases are called for and 
are subject to immediate trial when they first appear on the daily trial 
call. On that day, if the parties are ready, the pre-trial conference is held; 
otherwise, the case is set for conference on a fixed future day. When set 
for trial after conference it is not subject to continuance except on legal 
grounds. 

When the court decided to experiment seriously with pre-trial confer- 
ences, two questions arose: (1) at what stage of the proceeding and how 
long before trial should the conference be called, and (2) should the mo- 
tion judge, the assignment judge, or the trial judge preside over the con- 
ference? 

It became clear that time would be wasted if the conferences were held 
before the pleadings and preliminary motions were settled, since many 
cases are finally disposed of on the pleadings or on motions for summary 
judgment. This, of course, eliminated the motion judge. It was likewise 
decided that the trial judge should not preside over the pre-trial confer- 
ence. Lawyers would feel, rightfully so, that no judge could successfully 
detach himself from the information absorbed during the conference or es- 
cape forming views on the merits of the case which might unconsciously 
color his rulings at the trial. Finally, experience had shown that lawyers 
will not enter a pre-trial conference earnestly until their case is subject to 
immediate trial. Consequently, it was decided that the assignment judge 
should preside over the conferences. This decision has been fully justified 
by the results. 

4 Rule 22, Circuit Court of Cook County. 
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The daily trial calendar of the assignment judge who feeds, so to speak, 
nine trial judges, is made up of two parts. Calendar A, which is called 
fifteen minutes before the trial courts convene, consists of cases which 
have passed through all the pre-trial stages, including conferences and 
motions for continuance, and are subject to immediate assignment for for- 
mal trial. Calendar B is called thirty minutes later and consists of cases 
which may be subjected to trial, to pre-trial conference, or which may be 
continued either upon agreement of the parties or for good cause shown 
upon motion of either party. Cases which appear on the daily trial call 
for the first time are rarely ready even for pre-trial conference. A date 
convenient to the parties is then set, at which time the conference is to 
be held. However, this is not to be treated as a pre-trial-conference calen- 
dar. Because some doubt is entertained on the validity of the rule which 
empowers the court to dismiss a case or to strike the defendant’s pleading 
for failure to attend a pre-trial conference, all cases are called for trial 
even upon their first appearance on the daily calendar. The parties must 
respond as for trial, but before actual assignment to a trial judge is made 
the conference is held. This not only obviates consideration of the validity 
of the rule in question but, as will be seen later, it is conducive to better 
results from the conference because the parties must decide whether they 
should settle the case or go immediately to trial. 

The conferences are informal. The parties sit around the judge’s desk 
in chambers; they may even smoke, if they desire. The plaintiff’s counsel 
makes a brief statement of the nature of his case and the theory or theories 
upon which he predicates his claim. The defendant’s counsel then states 
the nature of his defense. A discussion follows in which the judge partici- 
pates quite freely. He often requires the production of exhibits, including 
photographs, X-rays, and, where those are available, doctors’ and hospital 
records and bills. Police reports of accidents, writings, deeds, discovery 
depositions, and witnesses’ statements are examined by the judge without 
regard to their competency or incompetency as evidence. Often, upon re- 
quest of a party, the judge indicates his views upon the admissibility in 
evidence of a particular exhibit. If no final disposition of the case is made, 
the court certifies all matters agreed upon in order to obviate as much as 
possible the necessity of making preliminary or merely formal proof. 
But such certifications are exceedingly rare. The great majority of lawyers 
are cooperative and rely upon the promises of their adversaries with refer- 
ence to the elimination of proof. But by far the most gratifying and valu- 
able gains from these conferences are derived from the amazing volume of 
final dispositions brought about by amicable settlements. 
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Through all the oral and written discussions on the value of pre-trial 
conferences there seems to run an apologetic note with respect to settle- 
ments. The advocates of pre-trial conferences are always lukewarm in 
their emphasis upon settlements. The object of the conference, they say, 
is to settle the pleadings, to simplify the issues, to reduce the quantum of 
proof, to limit the number of expert witnesses, and, in general, to aid the 
orderly and speedy disposition of cases. It is a sort of time-saving mecha- 
nism. In fact, it will be observed that in drafting the Rules, Federal 2nd 
State, the authors carefully avoided the use of the word “settler:ent” or 
its equivalent. 

The experience with pre-trial-conference procedure as it operates in the 
Circuit Court of Cook County should convince any observer that the great 
value of this practice lies in the number of final dispositions of cases it 
procures. It has already been pointed out that during this first and largely 
experimental year of legally sanctioned pre-trial conferences the Circuit 
Court has so cleared its law calendars that a trial may be had of any case 
within a month after the parties have informed the court that they are 
ready for trial. This was done without increasing the number of trial 
judges. In fact, in the last two months some of the law judges have, for 
respective periods of several weeks, been relieved of their regular assign- 
ments and appointed to other branches of the court. 

It was not so long ago that a law case started in the Circuit Court would 
not reach trial before the lapse of two and more often three years. The vic- 
tims of this condition suffered not only from justice delayed but also 
frequently from justice denied. Errors in pleadings or in the naming of 
parties when discovered at the trial were usually fatal because the statute 
of limitations was an effective bar to any cure by amendment. Today, the 
only cases not reaching trial before the running of the statute are those 
in which the parties unduly delayed filing or failed to prosecute diligently. 

This result, which in the Circuit Court eliminated the injustices flowing 
from the law’s interminable delays, was brought about primarily by settle- 
ments encouraged during pre-trial conferences. The experience during the 
expiring court year has been that for every case assigned for formal trial 
at least four other cases were settled in the chambers of the assignment 
judge. Often as many as twenty and seldom less than five cases are 
settled in a single day. 

In the beginning, a large portion of the bar frowned upon the practice. 
They attended the conferences but participated in the discussions only 
reluctantly. When ordered to disclose evidence or to submit a plaintiff 
to physical examination in connection with claimed existing injuries, re- 











458 THE UNIVERSITY OF CHICAGO LAW REVIEW 





spectful indifference changed to vehement protest. But, as compliance 
was universally required and the results thereof evaluated, resistance les- 
sened until now it has all but disappeared. The force of the indisputable 
progress was inescapable. Cases were being settled. Congestion of calen- 
dars was dissolving, and lawsuits were reaching trial within a few months 
of their starting date. That was something which transcended the fond- 
est hopes of plaintiffs’ counsel. They began to flock to the Circuit Court 
with their lawsuits. Instead of 40 per cent—the normal quota as between 
the Circuit and Superior Courts*—the figures in law cases in the Circuit 
Court continued rising, until now they reach approximately 70 per cent. 
Moreover, even defendants’ lawyers learned to appreciate the advantage 
of discussions with their adversaries and the benefits of disclosures made 
during the conferences. Particularly do they appreciate the value of medi- 
cal examinations of plaintiffs, a right which is now attainable without ob- 
jection by plaintiffs. Pressed in the early stages of the experiment, the 
contention that the court has no power to compel submission to physical 
examination is hardly ever made now. The very nature of the discussion 
before the pre-trial-conference judge leaves the plaintiff’s lawyer in an 
unenviable position if he withholds consent to such an examination. 
While a plaintiff on the witness stand in a formal trial may not be asked 
whether he will submit to a medical examination because his refusal might 
prejudice the jury,® no such prejudice can be claimed when the request is 
made at the pre-trial conference. The plaintiff is asking for a certain 
amount of money on the basis of claimed injuries. His counsel’s position 
becomes at once untenable if he declines to submit to a proposed examina- 
tion, under safeguards fixed by the court, to determine whether those in- 
juries really exist. He is confronted with the alternatives of granting the 
request or ending negotiations. He submits. Incidentally, in the opinion 
of the writer, the court has inherent power to compel such submission, 
but that question is beyond the scope of the present discussion. So effec- 
tive are these examinations that it is only the rare case that does not re- 
sult in a settlement after the examination. The following case illustrates 
its effectiveness. 

A, a passenger in a taxicab, was thrown from his seat when the cab in 
which he was riding collided with another. He did not realize that he was 
hurt until he attempted to alight from the cab upon reaching his destina- 

5 The Circuit and Superior Courts of Cook County are courts of co-equal jurisdiction. The 


Superior Court has twenty-eight judges, the Circuit Court, twenty; although the latter em- 
ploys, on the average, four downstate judges. 


* Mattice v: Klawans, 312 Ill. 299, 143 N.E. 866 (1924); see also, Chicago, Rock Island & 
Pacific Ry. Co. v. Benson, 352 Ill. 195, 185 N.E. 244 (1933); City of Chicago v. McNally, 227 
Ill. 14, 81 N.E. 23 (1907); cf. People v. Scott, 326 Ill. 327, 157 N.E. 247 (1927). 
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tion. He found himself unable to stand on his feet. He was taken to a 
hospital where it was discovered that he had suffered a nerve injury, prob- 
ably from a clot on the brain resulting from a ruptured blood vessel. He 
had been afflicted with high blood pressure for several years before the acci- 
dent. For six months thereafter he was bedridden. His doctors failed 
to agree on diagnosis or prognosis. He was represented by a high-minded, 
honorable lawyer, who at the pre-trial conference demanded $35,000 in 
settlement, on the basis of advice that his client would probably never 
walk again. The defendants admitted liability but refused to discuss 
settlement unless they were permitted to examine the plaintiff to ascer- 
tain the extent of his injuries. The plaintiff’s lawyer readily admitted the 
reasonableness of the request, but his client refused to consent. The law- 
yer asked for the privilege of bringing his client into court and expressed 
the hope that the judge would prevail upon the plaintiff to give his con- 
sent. He was brought into the judge’s chambers on a stretcher. It was 
apparent that the plaintiff honestly believed that his injuries and conse- 
quential incapacities were permanent. His wife was with him and pa- 
thetically avowed that she would be little concerned with the amount 
of compensation obtainable if only her husband could ever regain the use 
of his limbs. The court did prevail upon the plaintiff to submit to an ex- 
amination by a disinterested physician, upon whom both sides would 
agree, and who should report directly to the court. The examination was 
had, and the case was diagnosed to the apparent satisfaction of both par- 
ties. The plaintiff was assured that with a few months’ re-education he 
not only would be walking again but would be able to resume his normal 
course of living. The case was settled for $6,000. This case is only one of 
a great number having similar results. 

To such an extent has the bar recognized the value of dealing with 
negligence cases in a simple, businesslike manner before venturing upon 
a formal trial, that out of one short year’s experimentation there is al- 
ready evidence of a developing practice of pre pre-trial conferences be- 
tween the lawyers themselves. Knowing that they will be compelled to 
confer in the presence of the judge, many lawyers now hold conferences 
in their offices in advance of the pre-trial conference. In an increasing 
number of cases the lawyers inform the judge that they have anticipated 
the conference and spared his time and labor by agreeing to a settlement. 

The relative number of settlements would increase materially but for 
certain evil customs for which no remedy has as yet been evolved. Two 
derive from the defendant’s side and one (of more recent origin) from the 
plaintiff’s side. 

The majority of defendants’ lawyers appearing in negligence cases rep- 
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resent transportation or insurance companies. One obstacle to settlements 
comes from the fact that these lawyers are paid on a per diem basis. 
Usually the rates are low for preparation and much higher for actual trial 
work. When a case is settled, the defendant’s lawyer loses the greater por- 
tion of the fee which he would have earned had the case gone to trial. 
The busy lawyers are reconciled to this. They realize that since they are 
paid for each day’s work and no more and have ample work to occupy 
them every day, it doesn’t make any difference whether their fees are 
earned in one case or another. Moreover, they receive payment for their 
labors only after the final disposition of each case, and the more cases they 
settle the more money they earn, at least immediately. But a large num- 
ber of lawyers who depend for their income almost exclusively on defense 
work and have not enough of that to consume all their available time, say 
that they cannot afford to contribute their fees as an inducement to a 
settlement. They argue that every settlement is a give-and-take proposi- 
tion as between the parties, but as to the lawyer working on a per diem 
basis, it is all giving without compensatory taking. Consequently, cases 
which ought to and could be settled often go to trial, and after the lawyer 
has earned a fee for a day or two spent in court a settlement is effected. 
Sooner or later the bar will have to work out a solution for this problem. 
Some way must be found to fix standards of compensation for bringing 
about just settlements commensurate with the value of the services ren- 
dered rather than on the sole factor of time consumed. 

The other obstacle derives from the peculiar relationship in which the 
lawyer representing insurance companies stands before the courts. So far 
as the court is concerned, the lawyer represents the defendant, not the 
insurance company. In fact, however, he does not represent the defendant 
at all: his client is the insurance company. He feels that his first duty is 
to guard that client’s interest, and when its liability is limited by the 
policy there is no inducement for settlement where the amount asked by 
the plaintiff is the full limit of the policy. The fact that the principal whom 
he represents of record might be held for a sum in excess of the amount 
that his real client can be called upon to pay does not seem to concern 
him very much. The plaintiff and the real defendant may be anxious to 
settle for the amount of the policy but the defendant’s lawyer is not in- 
terested unless he can strike a satisfactory bargain for his client—the in- 
surance company. The following case illustrates the awkwardness of the 
situation and points to the necessity for a re-definition of the duties 
between a party to a lawsuit and his lawyer when the latter’s allegiance 
is not to the client whom he legally represents and should protect, but to 
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some other person who pays him for his services. In the case in question 
the plaintiff (a woman) was standing on the sidewalk at a street inter- 
section. The defendant (also a woman) was driving her automobile in a 
southerly direction when suddenly it swerved and ran onto the sidewalk 
and against the plaintiff, injuring her seriously and permanently. A re- 
covery of $25,000 or more was clearly predictable. The driver of the car 
carried accident insurance to the amount of $5,000, but when the plain- 
tiff offered to take that amount in full settlement the defendant’s counsel 
insisted that there must be some inducement to the insurance company 
to settle. He did not question the liability, neither did he deny that 
$5,000 was grossly inadequate compensation for plaintiff’s damages, 
“but,” he said, “we have nothing to lose by going to trial. Our liability 
is limited to $5,000.” The court reminded the lawyer that he is an officer 
of the court and that his duty to the court and to the defendant whom 
he legally represents demanded that he save the time of trial and avoid 
the risk of a verdict and judgment against his principal far in excess of 
the amount which the plaintiff was willing to accept. But counsel re- 
mained adamant. Unless some concession were made to the insurance 
company, the case would have to be tried. The plaintiff, against the ad- 
vice of the court, accepted $4,300. 

Insurance carriers other than accident companies pride themselves upon 
their promptness in discharging their obligations. Possibly a similar result 
would be obtained with accident insurance carriers if the courts would 
insist that counsel of record be bound by only one allegiance and that he 
accept no hire from any person other than the person whom he represents 
of record, where he is paid by another, that that fact should be made 
known to the jury. In return for the special protection accorded insurance 
companies by the rule which prohibits informing juries who the real party 
in interest is (and that rule applies only in favor of insurance companies), 
such companies ought to cooperate eagerly with the court in every effort to 
save its time and obviate the necessity of a protracted jury trial where, as 
in the case above recited, the facts demand amicable adjustment. 

Still another obstacle to settlements has its source in a new practice 
which has developed quite universally in dealings between plaintiffs and 
their lawyers. Practically all negligence cases are prosecuted by the law- 
yers on a contingent fee basis. In the past the lawyer’s share, fixed by 
contract, was the same whether recovery was made as a result of a settle- 
ment or by verdict and judgment. Latterly, the custom has grown up to 
provide that in case of settlement the lawyer’s share should be 25 per 
cent of the amount recovered and in case of trial the share should be 334 
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per cent or more. It is not uncommon practice for plaintiffs’ lawyers to 
avoid settlement until after the trial of the case has commenced and the 
higher fee has been thereby earned under the contract. 

These obstacles, very common during the experimental days of pre-trial 
conferences, are constantly lessening. The bar is realizing more and more 
that the pre-trial conference has become an integral part of our procedure 
and that the lawyer on each side of a case has a duty to the court to bring 
about a disposition of the case at the lowest cost to the community. The 
operation of a courtroom with a jury costs the taxpayers approximately 
$150 a day. Moreover, a great number of plaintiffs’ lawyers now appreci- 
ate the value of obtaining early trials and are therefore glad to make their 
contributions to the practice which insures it. Defendants, especially 
those who have a great volume of litigation, are gradually beginning to re- 
alize that it is to their advantage to pay their lawyers liberally for bringing 
about a desirable settlement. The following discussion with a representa- 
tive of an insurance company which is defending a large number of cases 
illustrates the consciousness that settlements are advantageous to the in- 
surance carriers. The court, pointing out the unfairness of requiring a 
lawyer to contribute his entire prospective fee in order to bring about a 
settlement, suggested that under such circumstances the client might not 
always get the best advice from his lawyer on the matter of settlement. 
The reply was: “Judge, you’re dead right. I find that my lawyers, before 
going to trial, assure me that they can beat the case and advise that I 
pay nothing, or but little, in settlement. After the case has been on trial 
for one or two days they suddenly become jittery and point out how dis- 
appointed they are by such and such testimony or by such and such action 
of the court, and usually I settle for twice the amount or more than I 
could have settled before the case went to trial.” 

By far the greatest number of cases on the law side of the court are 
negligence cases. With the exception of agreements to waive preliminary 
proof for the introduction of exhibits, on the number and qualification of 
expert witnesses and, occasionally, on the agency of the driver and that 
he was engaged in his principal’s business, little else can be agreed upon 
at the pre-trial conference. It happens once in a great while, however, that 
a defendant admits liability in the hope that he will thereby exclude from 
the jury repetitious descriptions of a gruesome accident. 

Desirable as these agreements may be, when considered solely as a 
time-saving device, in tort cases they are only of measurable significance. 
In such cases settlements count. In contract cases, on the other hand, 
while the ratio of settlements does not compare favorably with those 
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made in tort cases, the time saved by admissions and agreements is for- 
midable. As a rule, the conference results in reducing the controversy to 
one or two simple issues. 

In stressing the value of settlements of negligence cases, it is not alone 
the economy of the trial and reviewing court’s time that is important. Of 
course, the facts that the calendars are cleared, congestion eliminated, 
and the court made free to devote itself to cases which can be disposed of 
only by formal trial are of significant importance. But that represents 
only one of the great benefits. As has already been indicated, a major 
achievement is the possibility of going to trial before the statute of limita- 
tions has run and in time to correct errors without being deprived of a 
hearing on the merits. But there is another and extremely important so- 
cial gain resulting from settlements of negligence cases. Settlements by- 
pass what thus far has remained an indestructible barrier to progress in 
the law of negligence. The rules which fixed the relative duties of pedes- 
trians and drivers of teams of horses on the King’s unfrequented highway 
are now applied to pedestrians and operators of powerful and deadly ma- 
chines monopolizing the streets of congested modern cities—machines ca- 
pable of developing speeds which the ancient judges could not, in their 
wildest imaginations, have deemed possible. Children at play are literally 
driven off the public streets even where no other room is left to them; 
pedestrians are denied the use of those streets, save at intersections, and 
there only long enough to “‘steal’’ across the road while the green light is 
on. Yet, in every case of injury to a pedestrian—without regard to his 
probable momentary confusion resulting from the din of noises and be- 
wildering traffic—the jury is told that the driver of a powerful machine 
is not required to use any greater care than the pedestrian and that if the 
latter is guilty of slight negligence he cannot recover even though the 
driver was admittedly reckless. 

The law as it is administered by juries in this field has no greater rela- 
tion to justice than had the verdict in an ancient trial by battle to the 
merits of the case. Certainly the public interest in just compensation for 
avoidable disabilities inflicted upon its citizens and in the possibility that 
they or their dependents will thereby become public charges gets no con- 
sideration in the prevailing system of “justice.” 

Where the court successfully mediates in such cases, however, a differ- 
ent over-all result can be obtained. Excessive recoveries—often the re- 
sult of passion or prejudice of jurors—and unjust denials of recovery are 
reduced to a minimum. The aggregate.sums which otherwise would be 
paid out by defendants in judgments and costs are spread over a much 
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larger number of sufferers from accidents. When during the court’s effort 
to mediate it becomes evident that in the event of a trial the case will go 
to the jury, both parties become conscious of the gamble involved; and 
they are at once confronted with the decision of whether, in view of the 
settlement which can be made, the wager of the client’s money is justified. 

In the mediation proceedings in the Circuit Court the principles under- 
lying the workmen’s compensation system are to some extent looked to. It 
is better that a larger number of sufferers from accident receive some 
compensation than that a few get mountainous verdicts and others re- 
cover nothing at all. This spirit not only pervades the pre-trial conference 
room but has found acceptance by all the trial judges who very frequently 
succeed in settling cases where the pre-trial judge has failed. Very often 
cases of questionable liability are settled on the plea that, morally, the 
person who inflicted the injury should bear at least part of the loss. 

Most of the lawyers appearing at pre-trial conferences have caught the 
spirit and their cooperation is largely responsible for the unparalleled 
success of the experiment. Not infrequently the lawyers on both sides of 
a case agree on what would be a reasonable settlement, but one or the 
other fails to convince his client to accept. In such a situation the lawyer 
usually turns to the judge for help, and the judge seldom fails him. In 
the case of the doubting or unreasonable plaintiff, the following simple 
question addressed to him by the judge inevitably has a salutary effect: 
“Suppose you had the money which is now offered you lying in the bank; 
would you take it out and wager the whole of it on the possibility of get- 
ting twice or even three times the amount from the uncertain hands of a 
jury, risking, however, the possibility of getting much less or nothing at 
all?” The answer is always “No.” 

Just a few concluding thoughts on the contention still occasionally 
made that the dignity of the court suffers by the judge’s participation in 
conferences aimed at bringing about settlements. Actually, nothing so 
lowers the dignity of the courts or so weakens public confidence in them 
as the indefensible delay and the injustices resulting from pure formalism. 
On the other hand, nothing would so enhance the prestige of the courts as 
the employment of a sane, businesslike method of composing private dis- 
putes—methods which the litigants could understand and in which they 
would be permitted to participate. 

Private litigation belongs to the parties, and it is for them to settle 
their controversies, before or after suit, in whatever manner they choose. 
Except in cases coupled with some public interest or in which persons 
laboring under legal disability are involved, the court should encourage 
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amicable settlements. The law favors it and as an inducement provides 
immunity against disclosure of matters occurring during negotiations for 
settlement. Even admissions of liability made during such negotiations 
are excluded from evidence.’ How then can the court’s dignity suffer by 
inviting the litigants to negotiate in its presence, so long as it is made clear 
that the final decision lies with the parties? Compare the respect in which 
a court is held which refuses to encourage settlements, but whose calen- 
dars are so congested that it takes two or three years before a case reaches 
‘trial, with the respect accorded to the courts in which cases are disposed 
of with reasonable dispatch—even though the judges of such courts dis- 
pense with formality, remove their robes, and sit around the table with 
the parties with a view toward settling controversies. The volume of liti- 
gation brought to the Circuit Court points to the answer. 

The self-proclaimed dignity of the courts is not accepted as compensa- 
tion for injustices resulting from the law’s delays, and for their pious for- 
mality the courts are frequently rewarded with contempt and disrespect. 
The impatience of the public with the stubborn resistance by many courts 
to improvement of their methods can be read in those legislative measures 
which are progressively whittling away the powers of the courts and to 
an ever increasing extent entrusting judicial functions to administrative 
agencies. 

Unfortunately, not even the ablest judge is endowed with the mental 
capacity to insure absolute justice in every case. Certainly, formal trials, 
with or without juries, do not insure it. The courts are placed in the social 
pattern as sentinels to guard against violent settlements of controversies. 
Those who enter their portals come with the expectation of obtaining 
settlements of their disputes according to their concept of justice, but in 
reality all they receive through a formal trial is an imposed settlement ac- 
cording to the forms of law. When these forms are followed, the result, 
just or unjust, must be accepted by all concerned. To avoid the possi- 
bility of a legal judgment which fails to do justice, compromise through 
mediation is the most effective instrument available to the parties. 


1 Rockafellow v. Newcomb, 57 Ill. 186 (1870); Graff v. Fox, 204 Ill. App. 598 (1917); 
McMaster Car Supply Co. v. Phoenix Electrical Co., 209 Ill. App. 347 (1918) (abstract). 





METHODS OF LEGAL THOUGHT AND THE CON- 
FLICT OF LAWS: A BOOK REVIEW* 


Max RHEINsTEINT 


OR many years, Walter Wheeler Cook has been publishing articles 
f= various problems of the conflict of laws, articles which have dis- 

tinguished him as an incisive critic of the methods applied and the 
solutions reached in the American Law Institute’s Restatement of the 
Law of Conflict of Laws. The articles have appeared at long intervals 
and have been scattered over several law reviews. In the present volume 
all eleven are assembled, brought down to date by “Supplementary Re- 
marks 1942” and augmented by seven new essays. The new volume ob- 
viously is not intended to constitute a comprehensive treatise on the con- 
flict of laws. Yet, its various parts show consistent unity of thought. 
Their coherence cannot be appreciated, however, unless one realizes that 
the author is not concerned primarily with the conflict of laws. Rather, 
he has attacked the role of logic in legal thought, and chosen the conflict 
of laws merely as a field of illustration. The choice is apt, since faulty 
logic has had even more pernicious results here than in other fields. In 
analyzing the logical fallacies in the conflict of laws, Professor Cook not 
only has shown lawyers how better to use their mental tools in all fields 
of the law, but he also has destroyed those fanciful structures which have 
prevented a needed reconstruction in the field of conflict of laws. 

The mistakes and fallacies attacked by Professor Cook are embodied 
principally in the Restatement and in the treatise which Professor Beale, 
the Reporter, wrote in amplification and explanation thereof. Beale’s 
work possesses an imposing unity. Several hundred separate “rules” are 
presented as logical derivations from a few premises which are regarded 
as self-evident truths. The centerpiece is the so-called territorial theory 
of the conflict of laws. It is stated by Professor Cook as follows: 

1. Every nation possesses an exclusive sovereignty and jurisdiction within its own 
territory. 

2. The laws of every state affect and bind directly all property, whether real or 

* Walter Wheeler Cook, The Logical and Legal Bases of the Conflict of Laws. Harvard 
Studies in the Conflict of Laws: Volume V. Cambridge, Mass.: Harvard University Press, 


1942. Pp. xx, 468. $5.00. Arthur Nussbaum, Principles of Private International Law. New 
York: Oxford University Press, 1943. Pp. xvi, 288. $3.50. 
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personal, within its territory, and all persons who are resident within it, . . . . and also 
all contracts made and acts done within it. 


3. No state or nation can by its law directly affect or bind property out of its terri- 
tory, or bind persons not resident therein.* 

These postulates, taken by Beale from Story’s famous treatise,’ are 
shown by Mr. Cook to be both ambiguous and inconsistent. The elabo- 
rate proof starts with the statement of a fourth postulate, shown to be 
implied in the preceding three and formulated as follows: “Jurisdiction 
can be exercised separately over ‘persons’ and over ‘things’; an exercise 
of jurisdiction over one of these does not involve at the same time exercise 
of it over the other.” 

Thus stated, the proposition readily reveals its underlying fallacy: 
That jurisdiction cannot be exercised over a thing or over an act without 
necessarily affecting persons is obvious as soon as the vague term “exer- 
cise of jurisdiction” is more closely defined as the exercise of governmental 
authority through such officers as sheriffs. 

The “exclusive sovereignty and jurisdiction which a nation is said to 
possess within its own territory” is shown not to derive from any mysteri- 
ous intrinsic nature of things but simply from the present political ar- 
rangement of the world under which every nation, during peacetime, re- 
frains from having its officials exert any physical exercise of governmental 
power within the territory of another nation. Furthermore, Mr. Cook 
proves convincingly that international law is in no way violated by a 
judicial application of domestic rules to acts or events occurring within 
another nation or state. If courts frequently “apply” to foreign events 
rules other than those which they apply to domestic facts, they do so 
only for reasons of social policy. This fact has been obscured, however, 
by the belief in purported necessities and the attempt to develop by logical 
inference the entire structure of the conflict of laws from a few basic postu- 
lates which, upon analysis, turn out to be untenable. Consequently, the 
results reached contradict sound social policy in many respects and would 
never have been arrived at had the courts been left to consider the inter- 
ests and policies at stake in concrete situations. 

This is the charge which is launched by Mr. Cook against the Story- 
Beale approach. The workings of that approach are traced elaborately, 
if sometimes laboriously, through the various important fields of the con- 

* Cook, op. cit. supra note *, at 51. 

* Each chapter of Mr. Cook’s book is introduced by some apt motto or quotation. Preced- 


ing the chapter on Story’s treatment of capacity to marry, we find the following Shakespearean 
line: “The evil that men do lives after them; the good is oft interred with their bones.” 


3 Cook, op. cit. supra note *, at 52. 
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flict of laws, especially torts and contracts, where they have begotten the 
vicious “vested rights” theory and the equally unfortunate doctrine that 
contracts are “governed” by the law of the place of contracting. 

This elaborate analysis of the Story-Beale theories, however, is used 
only to illustrate an even broader and more basic problem, viz., the in- 
fluence of ambiguous language upon legal thought. If the title had not 
been pre-empted by Stuart Chase, Mr. Cook might fittingly have called 
his book “The Tyranny of Words.” 

The tendency to assume that a word which appears in two or more legal rules, 

and so in connection with more than one purpose, has and should have precisely the 
same scope in all of them runs all through legal discussions. It has all the tenacity 
of original sin and must constantly be guarded against.‘ 
Patiently and elaborately Mr. Cook demonstrates how often this obvious 
truth has been disregarded in dealing with such terms as domicile, sub- 
stance and procedure, movable and immovable, place of contracting, il- 
legality and, worst of all, law. 

An examination of the history of human thought, whether in the field of philosophy, 
of logic, or of science, will reveal that often what at first sight seem to be difficult or 
insoluble problems prove not to be problems at all: the seeming problems have been 
generated by unfounded assumptions or the use of misleading and ambiguous lan- 
guage.’ 

The tortured problems of “characterization” and “renvoi” are used by 
Mr. Cook as prize illustrations of this point. 

His long battle against the Bealian approach has caused Mr. Cook 
commonly to be ranked among the so-called realists. The struggle which 
the “realists” have been waging with the so-called conceptualists has 
created the impression that “realism” would dispense with the use of 
logic in legal thought. That impression has been strengthened by a good 
many statements of realists themselves and, particularly, by the fashion- 
able tendency constantly to refer to Mr. Justice Holmes’s much abused 
bon mot, “The life of the law has not been logic, it has been experience.” 
Mr. Cook refutes the deprecators of logic. Time and again he feels com- 
pelled to reiterate the truth which should be obvious, viz., that logic is 
simply the study of the general conditions of valid inference without 
which no consistent thinking would be possible at all. 

Dean Pound has written much about “mechanical jurisprudence,” a “jurispru- 
dence of conceptions.” Of course in a very real sense all jurisprudence is one of “‘con- 
ceptions.” What frequently is happening in the cases Dean Pound refers to is, it is 
believed, that a court will unthinkingly assume that a definition given to a word in 
one legal rule is to be followed blindly when the same word appears in a different rule 

4 Tbid., at 159. 5 Ibid., at 211. 
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having a different social, economic, or political purpose. To do this is not, as one 
might at first sight conclude, “the extension of a maxim or a definition with relentless 
disregard of consequences to ‘a dryly logical extreme.’ ””* Only after one has made the 
indefensible assumption that the definition of the word given in one rule is applicable 
without further thought in connection with a different rule, can there be even an ap- 
pearance of logic.’ 

In a statement which does not form a part of the present book,® the 
author aptly describes his position as follows: “It is not for a moment sug- 
gested that rules and principles are to be ignored or discarded, but merely 
that their formulation, selection, use, and possible refinement should be 
carefully worked out in the light of the social and economic purposes in 
view.” It is not the use of logic or of rules or concepts which Mr. Cook 
is fighting, but the use of faulty, undisciplined logic and of inadequately 
formulated rules and concepts. Neither does Mr. Cook share the preju- 
dice of some disciples of “semantics,” who seem to think that logic and 
an analysis of the meaning of words will by themselves solve all our prob- 
lems. “All that is suggested is that the analysis in question is necessary, 
not that it is sufficient.”® It must go together with an examination and 
evaluation of the interests at stake. 

To undertake the proposed analysis consistently for every conflicts 
problem discussed has obviously been regarded by the author as exceeding 
the task of the present book. Frequently, however, he indicates the gen- 
eral directions which such an inquiry ought to take and in places it is 
carried on by himself. To this reviewer, who has long advocated a more 
extended resort to the law of the domicile with respect to such problems 
as capacity to marry, capacity of married women to make contracts, or 
permissibility of personal injury suits between husband and wife, it is 
gratifying to see that Professor Cook’s searching inquiries point toward 
the same direction. The reviewer also finds himself in accord with Pro- 
fessor Cook’s advocacy of the rule according to which contract problems 
are to be resolved in the first place by the law which the parties themselves 
have chosen. 

Much of Mr. Cook’s book sounds commonplace. Of course, it is. The 
conditions of consistent thought were discovered long ago. But they have 
been forgotten and disregarded in many fields of human endeavor, in po- 

* Cardozo, J., in Hynes v. New York Central R. Co., 231 N.Y. 229, 235, 131 N.E. 898, 
goo (1921). 

7 Cook, op. cit. supra note *, at 167. 

* Cook, The Logical and Legal Bases of the Conflict of Laws—An Unpublished Chapter: 
In Conclusion, 21 Can. Bar Rev. 249, 253 (1943). 

* Cook, op. cit. supra note 1, at 293: 
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litical rhetoric as well as in learned discussions of the problems of conflict of 
laws. When we have become more acutely aware of the role logical fallacies 
have been playing in law and, especially, in conflict of laws, let us not for- 
get that that awareness is to a large extent owing to the writings of Mr. 
Cook. Although much awareness is discoverable among some of the 
younger writers, it is far from general. The courts, particularly, are still 
under the spell of the great names that have given an aura of authorita- 
tiveness to an untenable methodology. There has been definite progress, 
however, in the formulation of the methods of inquiry. With the refine- 
ments of the scientific techniques of thought, Professor Cook is intimately 
familiar, and in applying them to legal problems he has put them to good 
and novel use. 

Bad logic and lack of precision in the use of language have wrought 
havoc not only in the conflict of laws of the common law countries: Strik- 
ing parallels can be found in European continental thought. Since the 
turn of the century, however, the faulty use of concepts in legal thought 
generally and in the conflict of laws in particular has been under attack 
in Europe, especially in France and Germany. Such scholars as Geny in 
France and Heck, Lewald, and others in Germany have engaged in search- 
ing inquiries. The national isolation of legal scholarship is strikingly il- 
lustrated by the fact that it was necessary for an American scholar to 
duplicate this work for his legal system in complete independence of his 
European colleagues."® Abroad, the analysts have already been followed 

© Familiarity with these writings or with certain concepts which have been common coin 
in continental jurisprudence for centuries might have been suggestive in several respects. In 
his polemic against the pre-conceived notion that parties are “necessarily” unable to determine 
by their stipulation the law by which disputes arising out of their agreement should be decided, 
the author could have found suggestive ideas not only in the modern writings of Lewald, M. 
Wolff, Haudek, or Rabel, but also in the venerable doctrine of ius dispositioum (stop-gap law). 
Answering those authors who deny to private parties the power of “substituting”’ for the law 
“properly applicable” to their contract the law of some other state, Mr. Cook states numer- 
ous situations where private parties are “allowed” by their agreement to change the rules 
which would “properly” determine their legal relation. Among these illustrations we find, 
for instance, the power of the parties to a bailment or a contract of transportation by agree- 
ment to alter what would otherwise be their relative rights and duties; or the power to make 
by agreement unassignable “rights which normally would be assignable.”” One wonders why 
he does not find in Mr. Cook’s list such powers as those of the parties to a sale by agreement 

to “alter” the “normal” rules about place and time of performance, warranties, measure of 
decicdion, Ge Gelman; or the Gulab ek pagan Uenne wrene, by making a will, the 
“normal” course of descent of his property; or the power of a testator, by appropriate clauses, 

to “alter” the “normal” rules on ademption and abatement of legacies or application of as- 
sets. If we survey the vast range of such powers, we might well pause to consider whether we 
should not look upon the “normal” rules of law applying in such cases as rules of idi 
application which ought not to be resorted to at all unless the parties have failed to state their 
own rule. Under the principles of freedom of contract and freedom of testation it is up to the 
parties concerned to say what they intend to be done. Within certain liniits established by 
those rules which the Roman jurists long ago called ius strictum and which we might properly 
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by the builders of a new system of conflict of laws, a system which tends 
to derive its concepts not from abstract postulates of purported self-evi- 
dent validity but from the actual problems of life. In the present holo- 
caust their work has been eclipsed, but acquaintance with it might facili- 
tate the task for which Mr. Cook has prepared the ground. 

This very wealth of ideas developed and experiences gathered in European 
conflict of laws has been made accessible to American readers in Profes- 
sor Arthur Nussbaum’s new book." This author is already known to Amer- 
ican readers through his book on Money in the Law" and by a number of ar- 
ticles on topics of commercial law," conflict of laws," and other fields."* Be- 
fore he came to this-country ten years ago, Professor Nussbaum had long 
been known in Germany as a popular teacher, a stimulating scholar, and an 
influential writer. Throughout his long academic career, Professor Nuss- 


call “framework” law, the properly manifested intention of the parties is the law of the case- 
Only where they have failed to provide for a contingency which has arisen and for which 
they should have provided, and probably would have provided had they ever thought of it, 
will those rules be applied which are held in store to fill the gap. Failure to recognize this na- 
ture of a large, or, better, the major part, of all the rules of the law of contracts, wills, and 
certain other fields, has resulted in many difficulties and injustices and has been the main 
ee When seen as an application 
of a general principle of considerably wider application, the stipulation by the contracting 
parties that disputes arising out of the contract shall be decided under the law of a certain 
state, this power appears not so much one of altering the law that would “properly” be appli- 
cable, but rather one of making that determination which it is the very parties’ task to make. 
Then it also becomes apparent that for those cases where the parties have failed to make the 
determination of the law applicable to eventual disputes between them, a rule of stop-gap law 
is necessary. A vast amount of the confused discussions as to “implied intention” of the 
parties as well as of those dealing with the question of whether a contract ought to be “gov- 
erned” by the law of the place of contracting or by the law of the place of performance, or by 
some other law, would be clearer were we aware that what we are doing in these cases is de- 
ciding, probably quite arbitrarily, what the rule of stop-gap law is to be. 


* Nussbaum, op. cit. supra. 
12 Nussbaum, Money in the Law (1939). 


*3 Comparative Aspects of the Anglo-American Offer and Acceptance Doctrine, 36 Col. L- 
Rev. 920 (1936); Acquisition by a Corporation of Its Own Stock, 35 Col. L. Rev. 971 (1935); 
Basic Monetary in Law, 35 Mich L. Rev. 865 (1937); eo Currency and 
Index Clauses, 84 U. of Pa. L. Rev. 569 (1936); American and F 
lation, 21 Va. L. Rev. 839 (1935); The Law of the Dollar, 37 Col. L. mor 1057 (1937); The 
Meaning of Inflation, 58 Pol. Sci. Q. 86 (1943). 


14 Comparative and International Aspects of American Gold Clause Abrogation, 44 Yale L. 
J. 53 (1934); International Legal Effects of Dollar Depreciation, 2 Univ. Chi. L. Rev. 291 
(1935); Public Policy and the Political Crisis in the Conflict of Laws, 49 Yale L. J. 1027 
(1940); Treaties on Commercial Arbitration, 56 Harv. L. Rev. 219 (1942); Conflict Theories 
of Contracts: Cases Versus Restatement, 51 Yale L. J. 893 (1942); Rise and Decline of the 
Law of Nations Doctrine in the Conflict of Laws, 42 Col. L. Rev. 189 (1942); The Problem of 
Proving Foreign Law, 50 Yale L. J. 1018 (1941). 


*S Liberty of Testation, 23 A.B.A.J. 183 (1937); Sociological and Comparative Aspects of 
the Trust, 38 Col. L. Rev. 408 (1938). 
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baum has kept in close touch with the practice of law and the course of 
business. This combination of interests has caused him always to treat 
the law in its practical applications rather than to look upon it as a self- 
sufficient system of rules, statutes, or precedents. His investigations into 
the actual working of the law in such fields as mortgages, life estates, 
marital property rights, and commercial arbitration have distinguished 
him as a leader of the movement of pre-National Socialist German legal 
thought which so closely parallels the American reaction against fallacious 
conceptualism which has taken place under the names of sociological 
jurisprudence and (moderate) realism.”* In the field of German conflict of 
laws, dealt with by Professor Nussbaum in a most readable, comprehen- 
sive modern treatise,’ such a method was as badly needed as it is now in 
the United States. 

Mr. Nussbaum’s present work represents a type infrequently encoun- 
tered in the literature of the common law. It does not belong to the digest 
type of treatise where authorities are assembled, exhaustively and ex- 
haustingly, and simply placed before the reader. In accordance with the 
best traditions of European legal learning, Mr. Nussbaum presents the 
guiding principles of the law, not as a theorist’s preconceived structures, 
however, but as they underlie the authorities or as they are derived from 
the various unsolved problems. 

However, no attempt is made by this method to cover the entire field 
of conflict of laws. The author has rather chosen a number of problems, 
which either appear to him of great practical importance or which have 
constituted focal points of theoretical discussion. Thus, in the first part, 
entitled “Private International Law in General,’ Mr. Nussbaum surveys 
the history of the topic, the “theories” by which it was inspired and guid- 
ed, and the general characteristics and constitutional bases of the conflict 
of laws of the United States. The second part, entitled “The Choice-of- 
Law Rule,” deals with that branch of the conflict of laws which deter- 
mines the country or state, the law of which should be applied in a given 
situation. Discussed first are the general choice-of-law problems, viz., 
qualification (or characterization), renvoi, preliminary questions, public 
policy, personal law (including domicile and nationality), and formalities 
of transactions. These sections are followed by three sections dealing with 
the choice-of-law in the field of contracts. In the third part, the author 
discusses the principal procedural problems of the conflict of laws, viz., 
jurisdiction, foreign judgments, proof of foreign law, foreign parties, let- 

** Compare his article, Fact Research in Law, 40 Col. L. Rev. 189 (1949). 

*? Nussbaum, Deutsches internationales Privatrecht (1932). 





METHODS OF LEGAL THOUGHT AND CONFLICT OF LAWS 473 


ters rogatory and related topics, and foreign aspects of exemption laws. 
In the choice of these topics there is apparent a certain predilection for 
those problems most frequently encountered in interstate or international 
business transactions and in litigation arising therefrom. Problems of fam- 
ily law or decedent estates are touched upon only incidentally, and those 
of torts are hardly mentioned. The attentive reader, however, will find in 
the book many suggestive ideas to help him find his way through the au- 
thorities dealing with these topics. 

Although a model in comparative law, the book is definitely a book on 
American law. The American conflict of laws is simply presented against 
a European background. Problems of conflict of laws are by and large the 
same all over the world. Through Lord Mansfield, Story, Dicey, Philli- 
more, Beale, Lorenzen, and others, English and American discussions have 
kept contact with the thought and practice of the civil law countries. 
Only in comparatively recent times has this interchange of ideas been in- 
terrupted. American thought on conflict of laws lost touch with the Euro- 
pean just when the latter was shifting from the theorizing of the late 
1gth and early 2oth century to its vigorous new “realism.”’ The litera- 
ture of republican Germany, of France and Italy, and the creative and 
eminently “sound” practice of the courts of these countries as well as of 
the tribunals of the Netherlands, Switzerland, and the Scandinavian 
countries, have scarcely been known in the United States. This wealth 
of material has now been opened up and its pertinence and suggestiveness 
for America demonstrated by Professor Nussbaum. Because Mr. Nuss- 
baum perceives the fallaciousness of the so-called international theory of 
conflict of laws, he avoids any attempt simply to transplant European 
ideas and solutions to American soil. He emphasizes that conflict of laws, 
like any other branch of the law, is national in character, and thus bound 
to embody the policies and ideals of the particular country. Hence, for- 
eign ideas are suggestive only in so far as the policies of the foreign nation 
resemble our own, or as they indicate the extent to and the means by 
which different national policies are pursued in different countries. The 
author’s awareness of this fact appears throughout his book, particularly 
in his chapter on public policy. Contrary to most writers, he advises 
courts to make a more vigorous use of this concept of public policy for the 
purpose of balancing the policy of international uniformity of decision 
against other equally, or sometimes more, important policies of the forum. 

The coverage of this wide range of problems and material has been 
miraculously condensed into less than three hundred pages. Although 
packed with “meat,” the book is not difficult to read. The author dis- 
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plays a remarkable felicity of expression, a fine gift of discrimination be- 
tween the important and the accidental, and great skill in referring the 
reader to other sources for elaborations of various points. Footnotes are 
used intelligently, though with moderation. A surprisingly large number 
of American cases, many of them neglected in other books, are cited and 
commented upon. 

These features make the book particularly appropriate for student use, 
not instead of a casebook, but as a worth-while supplement. When thus 
used, the book will not only help the student to understand the problems 
better, but also to see them in new, suggestive connections. The prac- 
titioner may not always find in the book the case squarely in point; for 
that purpose, he had better turn to a digest. But he will find helpful ideas 
and a release from the strait jacket within which the Restatement has 
tried to confine the American conflict of laws. Criticism of the Restate- 
ment is a conspicuous feature of Mr. Nussbaum’s book, criticism thor- 
oughly grounded upon American cases and upon considerations of sound 
practice and experience. 

In accord with the trend of German law of the republican period, Pro- 
fessor Nussbaum objects to all preconceived theories. For more than half 
a century, European conflict of laws was influenced and handicapped by 
the notion that conflict of laws was a part of, or at least based upon, inter- 
national law. This idea found expression in the very term “‘private inter- 
national law,” by which the subject has come to be called in French, 
Italian, and other romance languages.™* According to that theory, inter- 
national law imposes upon all nations a duty to apply identical or nearly 
identical rules of conflict of laws. The most eminent representatives of 
this school attempted to prove that such an internationally uniform sys- 
tem of conflict of laws existed already. Decisions of courts which did not 
conform to the individual author’s ideas were either ignored or criticised 
as “wrong.” The theory was an expression of that noble spirit of inter- 
national liberalism which permeated the late nineteenth century. Its il- 
lusory character was demonstrated by World War I. The theory upon 
which the Restatement of the American law is based and which, through 
the ceaseless efforts of Mr. Beale, has exerted such a deep influence upon 
American courts, is but a peculiar variant of the international theory. For 
unexplained reasons it is assumed that each sovereign state has exclusive 
power to regulate the conduct of persons, the legal status of things, and 

"8 The term “international private law,” usually applied to this field in German, does not 


have this connotation. The author’s preference for that term over the term “conflict of laws” 
is explained in the first section of his book. 
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the legal consequences of acts performed, within its territory. W. W. Cook, 
Lorenzen, and others have shown that these assumptions are unfounded, 
that they are intrinsically contradictory, and that they result in “‘un- 
sound” decisions. All such theories, together with their offspring, the 
“vested rights theory” and the “place of contracting theory,” are vigor- 
ously rejected by Professor Nussbaum. 

His approach is practical. Conflict of laws is, first, national law, and, 
second, a means toward the reasonable solution of practical problems. 
Reasonableness and practicability, then, are the tests which he uses. Par- 
ticularly are these tests applied to problems of renvoi and qualification 
which in recent years have borne so much tortured discussion, most of 
it more confusing than helpful to the bench and bar."® Among several 
approaches to or solutions of a problem, Mr. Nussbaum consistently pre- 
fers that which is best suited to interstate or international business, pro- 
vided, always, that it accords with the policies of the forum. Respect for 
the latter is shown in the author’s comparison of the nationality principle 
with that of the domicile, and in his treatment of “public policy.” The 
“homeward trend” displayed by so many decisions which, by one means 
or another, result in the application of the forum’s own internal law, is 
taken as a phenomenon to be reckoned with, and the author’s own treat- 
ment of the renvoi problem is inspired by it. The author’s experience in 
the international practice of law has developed in him a keen sense for the 
limitations of feasibility. Theories so fine-spun that their application is 
beyond the ken of an average court are rejected as impracticable; most 
of what has been written under the heading of qualification falls under 
that censure. His familiarity with international litigation has obviously 
induced the author to include within the rigidly limited compass of his 
book such practically important topics as foreign parties and proof of 
foreign law, topics not regularly discussed in books on conflict of laws. 

Readers will differ with respect to the topics which they would like to 
see covered by a book as short as this. To this reviewer Mr. Nussbaum’s 
choice appears, on the whole, felicitous. There is only one topic the scant 
treatment of which is to be regretted, viz., the inclination of European 
courts to split up a single case into several problems and to recognize the 
possibility that the same law is not necessarily applicable to all of them. 
American courts lack easy familiarity with this technique, and an ex- 
position of it might have been very rewarding. 

"9? Mr, Nussbaum estimates that “the total of articles and monographs on renvoi and quali- 


fication is not far below the number of all other articles and monographs on choice-of-law.”* 
Op. cit. supra note *, at 102, 
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In a book covering such a large field a reviewer will also inevitably find 
points where he disagrees with the author. To enumerate them would 
hardly serve a good purpose, but this reviewer cannot omit a reference to 
the one major objection which he has to the author’s method. With the 
rejection of those fanciful theories upon which Mr. Beale and his Euro- 
pean counterparts have been trying to establish systems of conflict of 
laws, this reviewer wholeheartedly agrees. With the notion, however, that 
we can dispense with all theory and that we can simply be pragmatic and 
search for the most appropriate solution for every single problem, he dis- 
agrees, to the extent at least that he maintains the necessity of having a 
standard by which the appropriateness of a solution can be determined. 
By advocating some and rejecting other solutions, the author constantly 
makes value judgments. What is his standard of evaluation? He does not 
tell us. True, we feel that most of the solutions advocated are adequate 
and just. Obviously, in his opinions the author was guided by his feeling, 
his “judicial hunch,” which he has so admirably well developed in his 
extensive practical experience. But is it not one of the tasks of legal sci- 
ence, perhaps its most eminent task, to articulate that hunch and to ex- 
press it in words? It is true, of course, that complete articulation can 
never be achieved: The artistic element will always have to play a role 
in the administration of justice. But we should try to articulate our 
hunch as far as possible, and thus not only make it applicable by others, 
but also subject to conscious criticism. 

The writers whose theories Professor Nussbaum so vigorously refutes 
have all been puzzled by one problem, the problem of knowing why it is 
that certain cases are decided by courts in accordance with foreign law. 
The reason for this phenomenon is by no means self-evident. Regularly a 
court decides its cases by its own law. Why does it occasionally resort 
to the rules of a foreign law? The internationalists thought that nations 
were compelled to do so by international law. That answer has been 
shown to be wrong; yet the question remains, and only by knowing the 
reason why foreign law is applied in certain cases can we determine 
whether in a given case that reason exists and, consequently, under what 
law the case should be decided. Without some answer to that question 
we cannot decide any problem of choice-of-law. The only choice is 
whether we shall content ourselves with feeling it vaguely or whether 
we shall try to articulate it. In the opinion of this reviewer, the factor 
which has caused the courts of all countries to decide certain cases under 
foreign rather than under domestic law, is the desire to prevent the dis- 
appointment of justified expectations. Domestic law, the ordinary law of 
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the court, is not applied where its application would take the parties by 
surprise and would upset their legitimate expectations. For this reason 
courts do not apply their own law to a tort wholly committed abroad or 
to a transaction which has no contacts with the forum other than that of 
the action’s having been brought there. The vague recognition of this pol- 
icy obviously explains the author’s preference for applying to an agree- 
ment the law which the parties intended rather than the law of the place 
of contracting, the application of which may never have been envisaged 
by the parties. Without that assumption it remains unexplained why the 
intent theory should be at all preferred over the place of contracting the- 
ory. The policy of protecting justified expectations does not explain all 
the phenomena of the conflict of laws, however; courts have been moved 
by other policies, especially policies which limit the application of the 
former. 

In several places Professor Nussbaum expresses disagreement with Pro- 
fessor Cook. Of course, Mr. Cook’s opinions were known to him only from 
the law review articles, and it is possible that Mr. Nussbaum might have 
found himself in greater agreement with that author if he had had the 
opportunity to see his work in its present coherent form. Possibly, how- 
ever, the disagreement might then have been even more explicit. Mr. 
Cook’s method is characterized by his insistence upon the articulation of 
our assumptions and the use of unifying theories, not, it is true, as incon- 
trovertible axioms, but at least as working hypotheses. Mr. Nussbaum’s 
disdain, on the other hand, of such rigorously logical methods may appeal 


to many readers. Certainly his pragmatic approach is in accord with the 
traditional methods of the common law. 





AN EXPERIMENT IN INTERNATIONAL JUSTICE 
A BOOK REVIEW* 


Freperic R. Coupertt 


E ARE soon to be confronted for the second time in the first 

half of the twentieth century with the problem of organizing 

the world so as to maintain peace, at least long enough to give 
civilization a chance to recover from a devastating world conflict, and to 
afford mankind an opportunity to resume that march of progress which 
was so rudely interrupted in 1914. If man could not learn anything from 
the past, then there would be little hope for the future; yet, it is not uto- 
pian to believe that the lessons of history may not go wholly unheeded, 
and that when the moment comes, after an Allied victory, for world re- 
construction, the experiences of the past may count in the reorganization 
of the relations between the nations. 

Between 1919 and 1939 a great experiment in organizing the judicial 
settlement of international disputes was attempted and was attended 
with a very considerable measure of success. For the first time in history 
a Permanent Court of International Justice, fully organized and imple- 
mented, functioned freely and rendered judgments and opinions in con- 
troversies among the civilized nations. This is an experience too precious 
and too important to ignore, and, whatever form an international settle- 
ment takes, one cannot doubt that there will at least be an equivalent, if 
not a retention and amplification of the Permanent Court of Justice. As 
our author, Judge Manley O. Hudson, says: 

Circumstances make it impossible to foretell when and how the activities of the 
Court will be resumed, but it seems unthinkable that this twenty years of human ex- 
perience will be disregarded in the course of the events which are to come. Whether as 
a history of the past or as a guide for the future the author ventures to hope that this 
volume may serve as a starting point for the investigations of those who are interested 
in the administration of international justice according to law." 

It is, indeed, fortunate that this tribunal has had as one of its members 
so capable a recorder and so devoted an historian of its activities as Judge 
Hudson. From the beginnings of the Court, as professor of international 


* Manley O. Hudson, The Permanent Court of International Justice. New York: The 
Macmillan Company, 1943. Pp. xxiv, 807. $7.00. 

+ Member of the New York Bar. . 

* Hudson, The Permanent Court of International Justice vii (1943). 
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law at Harvard University, our author has followed with meticulous care 
and scrupulous accuracy the life of the Court. Writing annually of its 
work, he has kept before the lawyers and publicists of the world the ever- 
growing importance of the Permanent Tribunal of International Justice. 

In 1934, the author published a treatise on the Permanent Court of 
Justice. Since then, changes and developments in the Court have called 
for an elaboration of the earlier treatise, and at present we have before us 
a complete work upon the Court, which is indispensable to those who 
must deal with the future of judicial settlement of controversies among 
the nations. As the author says: 

The present treatise is based upon a conception of the work of the Court as a con- 
tinuation of the process of international adjudication which began to be developed dur- 
ing the nineteenth century, and it is assumed that in spite of its present inactivity the 
Court is assured of a continuing existence.* 

In endeavoring briefly to review so detailed and important an historic 
work, we can do little more than sketch the main points therein treated 
and give a general outline of the Court in its organization, functioning, 
and accomplishment. To understand the creation of the Permanent 
Court, one must realize that it is a culmination and a continuation of gen- 
erations of effort to bring about the judicial settlement of international 
disputes. In that effort the United States has played a leading role. While 
our author begins his account of the origins of the Court with the creation 
of the Permanent Court of Arbitration at the Hague, it is not irrelevant to 
mention some of the earlier efforts at arbitral justice. 

Whatever the lawyer, as an individual, may think regarding American 
foreign policies, he cannot but be interested in the solution of international 
controversies through methods of law and justice rather than determina- 
tion through military force. However men may differ, and they do most 
widely, in regard to the philosophy and teachings of history, we of the bar 
cannot but feel that throughout the long ages in the struggle for civiliza- 
tion the march of progress has been marked by the substitution of law for 
force, of reason for violence, and of the methods of the lawyer for those of 
the soldier. It is only in the early nineteenth century that the last offender 
offered “trial by battle” as a method of determining his rights under Eng- 
lish law. This strange survival of an earlier age, obsolete, but not wholly 
dead, had lingered on, in theory at least, if not in fact, until a little more 
than a century ago. That method within the jurisdiction of civilized 
nations has been abolished. The last remnant of self-help in the form of 
the duel became first unfashionable and finally illegal. The resort to vio- 
* Ibid. 
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lence is now restricted to the revolutionist, the anarchist, or the common 
law criminal. 

Far different has been the situation among the nations. In the ancient 
world, arbitration among the Greek cities and states had been known, and 
in the Middle Ages the Papacy, as a great spiritual power, had composed 
quarrels between potentates or peoples through mediation. But with the 
breakdown of the unity of Christendom, this method became exceptional, 
and Grotius, the father of international law, devoted a great portion of his 
magisterial work to the laws of war and the distinction between what he 
termed “good and bad wars.” 

Yet the distinction between good and bad wars was never really ac- 
cepted. The nations continued to be thought of as sovereignties wholly 
independent of each other. The doctrine of the divine right of kings, im- 
paired by the English revolution of the seventeenth century and shattered 
by the great French Revolution, was transferred, under different phrase- 
ology, to the states themselves. Beyond and above the state, there was no 
law or arbiter. A rather vague thing called the comity of nations did ex- 
ist, and during the nineteenth century was developed by publicists and by 
a series of important arbitral decisions. The Congress of Vienna promul- 
gated some rules as to international rivers, and the Congress of Paris in 
1856 laid down some rules as to maritime warfare; but no machinery ex- 
isted for the general development of international law. 

The Jay Treaty in 1795 between the United States and Great Britain 
was a great step in the development of arbitration. The commissions ap- 
pointed by that treaty decided many burning questions growing out of 
the severance of the thirteen American colonies from Great Britain, and 
settled, through lawyers’ methods, many questions similar to those which 
had in the past frequently led to war. The successful settlement in 1872 
of the controversy between Great Britain and the United States over the 
Alabama claims created in both those countries a keen interest in arbi- 
tration, and it then began to be recognized that all disputes among the 
English-speaking people could be settled by the methods of law rather 
than those of force. 

The success with which the difficulties growing out of the Fur Seal 
Fisheries in the Bering Sea were settled in 1893' and the successful con- 
clusion of the Atlantic Fisheries case in 1910,4 which terminated the inter- 

3 The Bering Sea Fur Seal Case, U.S. Foreign Relations App. I (1894), Moore, History and 
ee United States Has Been a Party, c. XVIII, pp. 755- 


4 North Atlantic Coast Fisheries, Tribunal of the Permanent Court of Arbitration (1910). 
Scott, Hague Court Reports 146. 
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national controversy over cod and lobsters, and which, as Lord Salisbury 
once remarked, had been “fighting words for a hundred years,” gave great 
impetus to the movement. The main difficulty had always been that 
there was no court ready and prepared to hear cases, and that each con- 
troversy had to develop almost to the fighting point before the parties be- 
gan to discuss the creation of an ad hoc tribunal. 

For that reason, the question of a permanent court came up before the 
first peace conference at the Hague in 1899. This conference succeeded in 
reaching an agreement on the necessity for the pacific settlement of inter- 
national disputes, and it created the so-called Permanent Court of Arbi- 
tration. 

The defect in this tribunal is that, while it may fulfill a useful func- . 
tion, it is not a real court. It is a mere panel of the nominees of various 
governments who may serve as arbiters when chosen by the parties to a 
dispute. It has been useful in that a number of cases have been submitted 
to arbitrators chosen from the panel. It also held out to the world the 
possibilities of a real court and was influential in bringing about the crea- 
tion of the present Permanent Court of International Justice. 

An attempt to make the Court of Arbitration more real and more per- 
manent was undertaken at the second peace conference in 1907, but failed 
because of the impossibility of obtaining an agreement on any proposed 
method of electing the judges. The dogma of state equality prevented the 
states from agreeing to a court in which their own judges did not sit. 

Small states refused to agree to set up an international tribunal in which 
they would not have equal representation with America or Great Britain. 
An attempt was also made to establish a prize court, but this also failed. 
The idea of a permanent judicial body, however, was growing, and at the 
end of the first World War, when enthusiasm was high for averting anoth- 
er cataclysm threatening the destruction of civilization, popular opinion 
was insistent upon the creation of a world tribunal. In this situation, 
Article 14 of the Covenant of the League of Nations, which became part 
of the Treaty of Versailles, was formulated. 

The Council shall formulate and submit to the Members of the League for adoption 
plans for the establishment of a Permanent Court of International Justice. The Court 
shall be competent to hear and determine any dispute of an international character 
which the parties thereto submit to it. The Court may also give an advisory opinion 
upon any dispute or question referred to it by the Council or by the Assembly. 

In pursuance of this Article, an advisory committee of jurists was ap- 
pointed by the Council which met in June, 1920, at the Hague, and made 
a report to the Council and the Assembly of the League proposing a per- 
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manent court of justice with a complete organization as to its membership, 
functionings, and procedure. This report was approved by the Council 
and the Assembly and submitted as a protocol to the members of the 
League. It was ratified by the members; and by 1942 fifty-nine nations of 
the world, including all the great powers, save the United States and Rus- 
sia, had signed it. 

This event surely seemed to mark a real epoch in the development of 
organized society. The obstacle which had theretofore prevented the for- 
mation of any permanent tribunal was overcome by adopting the sugges- 
tion of Elihu Root, jurist and statesman. Under the statute of the Court, 
the original judges, fifteen in number, were elected for nine years, and a 
new election of judges was made under a revision of the statutes in 1930. 
That statute provides: 


ArTIcLE 4. The members of the Court shall be elected by the Assembly [of the 
League], and by the Council [of the League], from a list of persons nominated by the 
national groups in the Court of Arbitration 


Thus, the machinery of the old Hague Court of Arbitration was uti- 
lized in part for constituting the new Court. Acting under this machinery, 
the American group in the old Court has made nominations; and thus we 
have had four eminent Americans sitting as judges upon the Court, al- 
though the United States never adhered thereto. The names of these 
judges are: John Bassett Moore, Charles E. Hughes, Frank B. Kellogg, 
and Manley O. Hudson. 

It was through this utilizing of the machinery of the Gay for the 
election of judges that the difficulty was overcome and that the smaller 
nations, acting through the Assembly, obtained an equal right with the 
larger powers represented in the Council to a voice in the choice of judges. 
Moreover, if parties to cases before the Court find that they are not repre- 
sented by judges of their own respective nations, a judge may be nomi- 
nated ad hoc by any unrepresented party sitting with the Tribunal. 

Adherence to the protocol did not compel acceptance of the jurisdiction 
of the Court in justiciable cases, but merely committed the adhering na- 
tions to an approval of the Court, its utilization when desired, and par- 
ticipation in the election of judges and in the financial maintenance of the 
Court. Nonmember nations were allowed to avail themselves of the facil- 
ities of the Court when they so elected. 

There is, however, another form of adherence provided in the so-called 
“optional clause”’ of the statute which is more far-reaching. This is a dis- 
tinction which should be borne in mind but which is often, I think, for- 
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gotten by those who discussed the question as to the adherence of the 
United States to the Court. 

Mere adherence to the Court by the United States as advocated by our 
successive presidents since its formation would have entailed no obliga- 
tion to resort to its jurisdiction. The adoption of the “optional clause,” 
however, is an entirely different matter, and the nations which adopt the 
“optional clause” obligate themselves to submit to its jurisdiction in mat- 
ters falling within its competence. 

This clause contained in Article 36 of the Covenant provides that: 

The Members of the League of Nations and the states mentioned in the Annex to 
the Covenant may, either when signing or ratifying the Protocol to which the present 
statute is adjoined, or at a later moment, declare that they recognize as compulsory 
ipso facto and without special agreement, in relation to any other Member or state ac- 
cepting the same obligation, the jurisdiction of the Court in all or any of the classes of 
legal disputes concerning: 

(a) The interpretation of a treaty; 

(6) Any question of international law; 

(c) The existence of any fact which, if established, would constitute a breach of an 
international obligation; 

(d) The nature or extent of the reparation to be made for the breach of an 'interna- 
tional obligation. 

The above category of matters which are deemed to be justiciable in in- 
ternational relations is of highest interest and importance. It tends to 
solve a question that has long perplexed those who have sought for a per- 
manent method of insuring the arbitration of legal controversies. It is 
generally recognized that there are two types of international controver- 
sies: those that may be determined by rules of law, and those that arise 
out of international interests for which there is no rule of law and no solu- 
tion except diplomatic arrangement, either between the parties or through 
the intermediary of other nations. 

This, however, is the first time that the nations have agreed upon a 
definition of those matters which are justiciable; and it can be readily seen 
that the field is broad and may include a large number of the contro- 
versies constantly arising between governments. 

Another very interesting and important section is that which deter- 
mines what law shall apply. As many opponents of the Court have 
claimed that there is really no international law because it is not codified, 
this section is of peculiar interest to lawyers. It reads as follows: 

ARTICLE 38. The Court shall apply 

1. International conventions, whether general or particular, establishing rules ex- 
pressly recognized by the contesting states; 
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2. International custom, as evidence of a general practice accepted as law; 

3. The general principles of law recognized by civilized nations; 

4. Subject to the provisions of Article 59, judicial decisions and the teachings of the 
most highly qualified publicists of the various nations, as subsidiary means for the de- 
termination of rules of law. 

This provision shall not prejudice the power of the Court to decide a case ex aequo 
et bono, if the parties agree thereto. 

[ARTICLE 59 provides that: ‘The decision of the Court has no binding force except 
between the parties and in respect to that particular case.”’] 


It is interesting to note that some fifty-six states signed this ‘optional 
clause.” Among these states are France, Germany, Great Britain, Bel- 
gium, and Canada. Surely, it seemed a great stride in the advancement 
of law when such great powers joined with the smaller powers of the 
world in accepting the compulsory jurisdiction of an international court. 

The jurisdiction of the Court, however, is of two kinds: contentious 
cases and advisory opinions, as provided by Article 14 of the Covenant: 

The Court may be called upon by the Council or Assembly for an advisory opinion 
upon any dispute or question referred to it by them. 


Practice has shown that the Court does not necessarily render such an 


advisory opinion when so called upon but may refuse to do so at its own 
discretion. 


Twenty-seven advisory opinions have been rendered, each of them in 


regard to some difficult question of international law. The practice of the 
Court has been to treat advisory opinions in the same way as opinions in 
contentious cases, i.e., to hear publicly and fully all the parties affected 
and to give them all the procedural advantages given to actual litigants. 
This procedure of the Court has been formally adopted in an amendment 
to the statute, and any objection arising from the fact that advisory opin- 
ions might have been merely discussed im camera and rendered without 
fullest publicity is wholly without foundation. 

The Court has seemed thus firmly established. It has maintained a 
high standard of excellence in its personnel, and dignity in its procedure. 
Its jurisdiction is specifically referred to in many treaties dealing with a 
great variety of matters, and its existence has thus become imbedded in 
the general treaty law of Europe, which has assumed such an important 
role since the close of the first World War that it constitutes a kind of in- 
ternational legislation. 

The Court has already delivered, in addition to advisory opinions, some 
important judgments in cases submitted to it. The first judgment, ren- 
dered in 1923, involved the important matter of the freedom of the Kiel 
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Canal. Later judgments involved the interpretation of treaties such as 
those affecting the rights of Germans and Poles in Upper Silesia, ques- 
tions arising out of the Palestine mandates, the payment of Serbian and 
Brazilian loans, the interpretation of the Treaty of Versailles in regard to 
the boundary questions between France and Switzerland, problems relat- 
ing to the territorial jurisdiction of the International Commission of the 
River Oder, and the status of Eastern Greenland, an old and bitter con- 
troversy. 

Perhaps the most criticized of the Court’s decisions was that which re- 
sulted in an advisory opinion on the matter of the proposed Austro-Ger- 
man Convention.’ The question of law involved as to whether the par- 
ticular arrangement was obnoxious to the clause of the postwar treaties 
against the alienation of Austrian independence was one of great nicety 
about which lawyers might well differ. There was much to be said for 
either interpretation, and any court might find itself divided in such a 
case, a thing which happens not infrequently in our own Supreme Court. 
Some of us remember, for example, that the meaning of the simple words 
“United States” created such divisions in the Supreme Court in the 
Insular Cases* that no permanent definition was able to satisfy a major- 
ity until after some twenty years or more of discussion and adjudication. 

It can thus be seen that a wide range of cases, every one of them 
fraught with possibilities of much ill feeling and possible war between na- 
tions has been dealt with. 

These cases involved important problems of international law, and the 
Court was slowly but surely building up an international jurisprudence 
which will be of real value for the future and which may furnish useful 
precedents for the codification of various branches of international law. 

From the standpoint of the lawyer, perhaps the most interesting case 
was that of the Lotus, a French mail ship which collided with a Turkish 
vessel in the Aegean Sea five miles from land. The officer in charge was 
prosecuted in Constantinople under the Turkish law. He denied the juris- 
diction of the Turkish courts, but the jurisdiction was upheld and he was 
sentenced to imprisonment and fine. The French government protested 
against this action and brought the matter before the Court, and the 
judgment was as follows: 

The principles of international law contain no prohibition against a state’s taking 
jurisdiction to punish a national of another state, who enters its territory voluntarily, 

5 Publications of the Permanent Court of International Justice, Series A/B, No. 41 (1931). 


6 Balzac v. Puerto Rico, 258 U.S. 298 (1922); Rasmussen v. United States, 197 U.S. 516 
(1905); Hawaii v. Mankichi, 190 U.S. 197 (1903); Downes v. Bidwell, 182 U.S. 244 (1901). 
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for an act done in connection with a collision between the vessels of the two countries, 
resulting in the death of citizens of the first.7 

In this case, judgment was reached by a vote of six to six, on the casting 
vote of the President; Judge John Bassett Moore dissented in a most in- 
teresting opinion, but solely on the ground of the nonapplicability of the 
Turkish Penal Code. He concurred in the judgment of the Court on the 
major proposition that there is no rule of international law by virtue of 
which the penal cognizance of a collision at sea, resulting in loss of life, be- 
longs exclusively to the country of the ship by which the wrong was done. 

The interesting Advisory Opinion, Number 4,* was one dealing with a 
dispute between Great Britain and France over French nationality de- 
crees in Tunis and Morocco. It was held that, although nationality ques- 
tions in general fall within a state’s domestic jurisdiction, yet by reason of 
certain treaties there involved, these nationality questions might be a mat- 
ter of international law and therefore not solely a matter of domestic ju- 
risdiction. The case involved the very interesting question of whether cer- 
tain treaties had lapsed as a result of the principle of rebus sic stantibus. 

It thus appears that the Court has been actively dealing, almost from 
the time of its organization, with matters of pressing international con- 
troversies, and has done so very successfully and with far less general criti- 
cism than attended the decisions rendered by our own Supreme Court in 
its early days. 

Our author discusses very briefly and quite objectively the long at- 
tempt to obtain the accession of the United States to the Court and the 
unfortunate result which prevented the United States (whose historic role 
in developing international law and international justice had been so im- 
portant) from becoming a member. Since the controversy is now dead, 
these matters are now, of course, of little more than academic and psy- 
chological interest. The tendency of many Americans to believe that the 
United States can remain aloof from the major problems affecting world 
peace must have been greatly minimized by the present conflict, and there 
is now every reason to assume that public opinion will insist upon Ameri- 
can participation in a Permanent Court of International Justice adequate- 
ly organized to deal with all legal controversies between nations. 

Our author does point out, however, that so far as the work of the 
Court was concerned, the importance of American participation was much 
exaggerated. As he so justly says: 

7 The Lotus Case, Publications of the Permanent Court of International Justice, Series A, 
No. 10 (1927). 

® Ibid., Series B, No. 4 (1921). 
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If in a few cases during the decades following 1922 the United States might have 
gone before the Court as a party, this would not have added greatly to the Court’s 
prestige. The desire of the Signatory States for American participation was probably 
based in part upon the hope that it would lead the United States to play a larger role 
in international cooperation. 

It is equally true, on the other hand, that the course followed by the United States 
was largely dictated by exaggeration. In American opinion, mere participation in 
maintaining the Court was viewed as the assumption of an important role in coopera- 
tion to maintain the world’s peace; a different estimate would doubtless have prevailed 
if the United States had been a member of the League of Nations. ““Membership in the 
Court” appeared as a substitute for membership in the League or as leading necessarily 
toward the latter; in spite of the American Government’s past record in urging the 
establishment of a Court, the step was looked upon in some quarters as one of involve- 
ment. This caused the fears expressed in the Senate, and a seeking of a very special 
position for the United States. The spirit of nationalism prevailing led not only to un- 
founded criticism of the structure and work of the Court, but also to a distrust of the 
purposes which it might be made to serve.’ 


As the author has so clearly pointed out, the great difficulty in the or- 
ganization of an international tribunal consists in finding a method for the 
appointment of judges satisfactory to the nations. It was impossible to 
reach this result until the League of Nations was organized, and unless 
that League is revived or some substitute or equivalent organized by the 
community of nations in the future, the difficulty remains. 

It is obvious that a permanent court with compulsory jurisdiction must 
be one of the main objectives to be attained in organizing for a peaceful 
world; but such a court cannot possess a compulsory jurisdiction which 
would be other than nominal unless back of the court there is an organiza- 
tion of the nations ready to sustain, by preponderant force if need be, 
international law and the judgments of the court rendered in pursuance 
of that law. 

We can no longer rest under the gentle delusion that world public opin- 
ion will compel respect for international law. Until the more powerful and 
civilized nations of the world are ready to make the sacrifices and assume 
the responsibilities necessary to make good their commitments, the court 
can never effectively discharge the functions for which it is intended. A 
world of law implies a world in which the aggressor and the apostate from 
law must be curbed by force when need be. International law must remain 
a primitive and merely customary law until aggressive warfare becomes a 
crime punishable by the community of nations. Two world wars within 
one generation should have conclusively taught this simple lesson. 


» Hudson, The Permanent Court of International Justice 237-38 (1943). 
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NOTES AND RECENT CASES 


OWNERSHIP AND INCOME TAXATION 
THE CLIFFORD DOCTRINE 


The effect of the Clifford doctrine on family trusts and short-term trusts has 
been scrutinized and evaluated. Much has been made of the various tests 
proposed in the leading case, and its devolution through the circuit courts of ap- 
peals has been discussed. There is reason to believe, however, that consideration 
has been unduly restricted to family trusts and that a cloudy interpretation has 
resulted from this overemphasis on the domestic character of the facts present 

* See James, Family Trusts and Federal Taxes, 9 Univ. Chi. L. Rev. 427 (1942); Pavenstedt, 
The Broadened Scope of Section 22(a): The Evolution of the Clifford Doctrine, 51 Yale L.J. 


213 (1941); Case, The Circuit Courts of Appeals Examine the Clifford Doctrine, 7 Md. L. Rev. 
201 (1943). Case cites other treatments of the Clifford doctrine at 201 note 2. 
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in the leading case. There is reason to believe, furthermore, that the full im- 
plication of the Clifford doctrine can be more clearly understood if the Clifford 
case is considered in conjunction with some more or less contemporaneous cases 
involving related problems. The main purpose of this note is to review the com- 
ponents of the “doctrine” with a view to ascertaining whether it is properly 
relevant only to the family trust which engendered it. 

Since 1939 the United States Supreme Court has had occasion to ascertain 
the income tax liability of a donor in three closely allied types of cases. In one 
type the problem centered on the family trust; in another, the problem was 
presented by the establishment of a trust in favor of the settlor’s estranged wife; 
in the third, a gift of income caused the litigation. Each class has contributed 
to the ascertainment of a settlor’s liability for the income of a trust. The cases 
will be discussed in the order given. 

In Helvering v. Clifford,’ the settlor named himself trustee of a five-year trust 
in favor of his wife with reversion to himself. In addition, he reserved to him- 
self all the rights with respect to management which he had had before the trust 
was established, including the right to vote the stock and to include extraordi- 
nary income as principal rather than distributable income. Mr. Justice Douglas, 
in holding the income taxable to the settlor, remarked that the intimate rela- 
tionship of the settlor and the beneficiary, plus the short term of the trust, were 
important to his decision. But these remarks must not be taken to mean that a 
short-term trust or a family trust are per se the causal factors compelling the 
imposition of income tax liability on the settlor of such trusts. They are mere- 
ly evidential, relevant to the ascertainment of operative facts. 

This seems a reasonable inference from the use made by Mr. Justice Douglas 


2 309 U.S. 331 (1940). The following are companions to the Clifford case: Helvering v. 
Wood, 309 U.S. 344 (1940); Hormel v. Helvering, 312 U.S. 552 (1941); Helvering v. Richter, 
312 U.S. 561 (1941); cf. Helvering v. Stuart, 317 U.S. 154 (1942). 


3 Short-term trusts in favor of one’s relatives, without more, should not incur liability to the 
settlor under the Clifford rule. Compare Jones v. Norris, 122 F. ad 6 (C.C.A. 10, 1941). Un- 
fortunately, no case precisely in point has yet arisen. See Case, op. cit. supra note 1 at 210, 
note 34a. But it is evident that the term of the trust is not the decisive factor when it is con- 
sidered that in the following twelve cases, all involving long-term trusts, six were decided for 
the taxpayer, five for the government, and one was remanded: Com’r v. Bateman, 127 F. 2d 
266 (C.C.A. 1, 1942); Suhr v. Com’r, 126 F. 2d 283 (C.C.A. 6, 1942); Com’r v. Armour, 125 F. 
ad 467 (C.C.A. 7, 1942); Com’r v. Betts, 123 F. 2d 534 (C.C.A. 7, 1941); Jones v. Norris, 
122 F. 2d 6 (C.C.A. 10, 1941); Com’r v. Branch, 114 F. 2d 985 (C.C.A. 1, 1940). Not all the 
following cases (decided for the government) were controlled by the Clifford doctrine. In the 
first case, for example, the income of the trust was taxed to the settlor under sections 166-67 
of the I.R.C. 49 Stat. 1707 (1936), 26 U.S.C.A. §§ 166-67 (1940), which provide for taxation to 
the settlor in cases involving revocable trusts or trusts the income of which may be used for 
the benefit of the settlor when agreed to by a party not having a substantial adverse interest. 
Nevertheless, the cases sufficiently illustrate that factors other than the term of the trust 
are most important. Downie v. Com’r, 133 F., 899 (C.C.A. 6, 1943); Hogle v. Com’r, 132 
F. ad 66 (C.C.A. 10, 1942); Williamson v. Com’r, 132 F. 2d 489 (C.C.A. 7, 1942); Brown v. 
Com’r, 131 F. ad 640 (C.C.A. 3, 1942); Com’r v. Buck, 120 F. ad 775 (C.C.A. 2, 1941). 
Bush v. Com’r, 133 F. 2d 100s (C.C.A. 2, 1943), was remanded; see infra note 13. 
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of section 22(a)4 and from the tenor of his language. The issue, according to the 
Associate Justice, “is whether the grantor after the trust has been established 
may still be treated, under this statutory scheme, as the owner of the corpus.’’s 
The other facts, namely, the family solidarity, the term, and the control are 
important because they “lead irresistibly to the conclusion that respondent 
continued to be the owner for purposes of § 22(a).’”* 

That the Clifford doctrine is even more than a question of control’ is dem- 
onstrated by Mr. Justice Douglas’ answer to the argument that the settlor re- 
tained only the type of dominion exercised by any trustee: “Since the income 
remains in the family and since the husband retains control over the investment, 
he has rather complete assurance that the trust will not effect any substantial 
change in his economic position.”* This statement is also potentially mislead- 
ing. Considered alone, it would inspire the conclusion that maintenance of the 
family assets, rather than the economic position of the setilor, is the essential fact 
in the complex. 

Such a conclusion is unsound, however, both on the theory of the income tax 
laws and from the implications of the cases. As Judge Magruder has said, “‘it 
might be rational for Congress under the concept of family solidarity to tax all 
family income asa unit.? But very definitely Congress has not done this "— 
As a matter of fact, it is fairly clear that Mr. Justice Douglas was maintaining 
the distinction between benefit to the settlor and benefit to the family, for in the 
same paragraph he returned to his analysis of the effect of the trust on the over- 
all position of the settlor: “When the benefits flowing to him indirectly through 
the wife are added to the legal rights he retained, the aggregate may be said to 
be a fair equivalent of what he previously had.” 

The second line of cases indicates more clearly that, not family solidarity, but 
the effect of the trust on the settlor’s individual economic position is the essen- 
tial consideration. The standard pattern in these cases is a trust in favor of an 
estranged wife with more or less control retained by the husband. It has been 
generally held that the income from such a trust will not be included in the 
settlor’s gross income if it appears that, under the law of the state in which the 
divorce is granted, the trust acts as a complete discharge of the settlor’s legal 
obligation of support." In Helvering v. Fuller® the standard facts were roughly 


452 Stat. 457 (1938), 26 U.S.C.A. § 22(a) (1940) is the general definition of gross income 
and has not been substantially changed throughout the years. 


5 Helvering v. Clifford, 309 U.S. 331, 334 (1940). 6 Thid., at 335. 

7 Cf. Com’r v. Chamberlain, 121 F. 2d 765 (C.C.A. 2, 1941). 

® Helvering v. Clifford, 309 U.S. 331, 336 (1940). 

* See James, Irascible Comments on the Revenue Laws, 9 Univ. Chi. L. Rev. 58, 63 (1941). 
*° Com’r v. Bateman, 127 F. 2d 266, 271 (C.C.A. 1, 1942). 


*t Douglas v. Willcutts, 296 U.S. 1 (1935); Helvering v. Fitch, 309 U.S. 149 (1940); Hel- 
vering v. Leonard, 310 U.S. 80 (1940); Helvering v. Fuller, 310 U.S. 69 (1940); Pearce v. Com’r, 
315 U.S. sar (1942). 


12 310 U.S. 69 (1940). 
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present, and the Court held the income from the trust not taxable to the settlor 
because under Nevada law the trust acted as a complete expiation of the settlor’s 
obligation of support. Despite the absence of an intimate family group such as 
existed in Helvering v. Clifford, however, Mr. Justice Douglas said that the rule 
of the Clifford case might have been applicable had the Commissioner alleged 
and proved the amount of control requisite to indicate that the settlor had suf- 
fered no economic harm in virtue of the trust. 

The dictum" in the Fuller case expressly subtracts one qualifying element 
arguably present in the Clifford doctrine: family solidarity is not a prerequisite 
to taxation of the income of a trust to its settlor. The important issue is whether, 
after the trust is established, an economic benefit remains in its settlor. Clearly, 
the concept of economic benefit is basic to the present problem. The third group 
of cases illuminates the contours of the concept. 

These cases involve a gift of income;'4 the problem is whether the income so 
given is to be taxed as income of the donor. In Lucas v. Earl,"5 Mr. Justice 
Holmes held that a contractual transfer of one-half of a husband’s income to 
his wife would not negate the husband’s income tax liability for the amount so 
transferred. The interesting aspect of the Earl case is that the taxability was 
not articulated on the concept of economic benefit to the donor. Indeed, ac- 
cording to Mr. Justice Holmes, a “very forcible argument”’ against taxing the 
donor resided in the fact that the economic benefit was in the donee. The hold- 
ing against the donor was based, therefore, on the theory that the revenue code 
purported to tax income to the one who earned it. Since counsel’s argument, 
admittedly “very forcible,” was nevertheless rejected, it seems reasonable to 
infer either that the benefit accruing from such an assignment was not con- 
sidered as of primary importance, or that it was not relevant. 

Though the Earl case was perhaps the most important precedent for the 
holding in Helvering v. Horst, Mr. Justice Stone’s opinion in the latter case 
presents a significant contrast to the theory utilized in Lucas v. Earl. In Helver- 
ing v. Horst an owner of bonds detached negotiable interest coupons and de- 
livered them to his son, who cashed them at maturity (all within the same year). 
The income so transferred was held taxable to the donor. In so holding, how- 
ever, Mr. Justice Stone abandoned the salient from which Mr. Justice Holmes 

"3 This dictum has probably been transmuted to a bona fide holding by virtue of an appli- 
cation made in Helvering v. Stuart, 317 U.S. 154 (1942). There it was held that the income of 
a trust in favor of adult children, otherwise not taxable to the settlor, might be held taxable to 
him if a rehearing should establish that he had retained such powers that “it must be said the 
taxpayer is the owner of its income.” In Bush v. Com’r, 133 F. 2d 1oos (C.C.A. 2, 1943), 
Judge Frank said that Helvering v. Stuart compelled him to remand a case which, prior to the 
Stuart holding, he would have adjudged for the taxpayer. The trust involved in the Bush case 
was in favor of an estranged wife for her life with no reversion in the settlor but reserving cer- 
tain management rights. 

™4 Lucas v. Earl, 281 U.S. 111 (1930); Helvering v. Horst, 311 U.S. 112 (1940); Helvering 
v. Eubank, 311 U.S. 122 (1940); Harrison v. Schaffner, 312 U.S. 579 (1941). A full discussion 


of these cases, treated from the point of view of their effect on family trusts, may be found 
in James, op. cit. supra note 1, at 439-41. 


*8 281 U.S. 111 (1930). 6 311 U.S. 112 (1940). 
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had operated: the donor in the Horst case was subjected to income tax liability 
because the Court felt that he had received a full measure of economic benefit 
from the interest coupons, even though the beneficial interest appeared to be 
in another. 

If the Clifford case stands for the proposition that income of a trust will be 
taxed to its settlor when he retains substantial ownership, then cognizance of 
the attitude toward ownership displayed in the Horst case is indispensable to 
any useful understanding of the Clifford doctrine.*? According to Mr. Justice 
Stone, “the power to dispose of income is the equivalent of ownership of it. 
The exercise of that power to procure the payment of income to another is the 
enjoyment, and hence the realization, of the income by him who exercises it.””* 
In applying this proposition to the specific facts before him, the present Chief 
Justice said: “‘When by the gift of the coupons [the donor] has separated his 
right to interest payments from his investment . . . . he has enjoyed the eco- 
nomic benefits of the income 

These statements, like signs pointing to the moon, are clearly so general as 
to be useless to draftsmen of tax-avoidance trusts. But they are neither vague 
nor misleading; they are a clear proclamation that a gift must involve the cor- 
pus” and an absolute abandonment thereof in order for the donor to avoid in- 
come taxation thereon.” 

As amplified by the theory of economic benefit expressed in the Horst case, 
the Clifford doctrine might appear drastic even to one not preoccupied with the 


+7 For examples of how the rules of the Clifford and Horst cases merge, see Com’r v. Buck, 
120 F. ad 775 (C.C.A. 2, 1941) and Brown v. Com’r, 131 F. 2d 640 (C.C.A. 3, 1942). To the 
taxpayer’s argument that the income of a trust was not taxable to him because he had de- 
prived himself of certain of his prior rights, the court in the Buck case answered that the 
donor’s retained power to dispose of the income was the equivalent of ownership of it (citing 
the Horst case). See further, Pavenstedt, op. cit. supra note 1, at 214. 


18 311 U.S. 112, 118 (1940). Compare the following statement made in Harrison v. Schaff- 
ner, 312 U.S. 579, 582 (1941): “.... one vested with the right to receive income [does] not 
escape the tax by any kind of anticipatory arrangement, however skilfully devised, by which he 
procures payment of it to another, since, by the exercise of his power to command the income, 
he enjoys the benefit of the income on which the tax is laid.” 


9 Helvering v. Horst, 311 U.S. 112, 120 (1940). Helvering v. Eubank, 311 U.S. 122 (1940), 
goes beyond the Horst case in holding an assignment of renewal commissions on insurance al- 
ready sold taxable to the assignor. The Buck case, note 17 supra at 778, makes the point 
that in Helvering v. Eubank the assignor had relinquished all rights over what might be 
termed analogous to the corpus of a trust, whereas in the Horst case he had not. Since there is 
no mention in the Eubank case of any intimate relationship between the assignor and assignee, 
moreover, it may be to the Horst case what Helvering v. Fuller is to the Clifford case. See text 
supra at note 13. 


*° The bonds in the Horst case may properly be considered analogous to the corpus of a 
trust. 


** Under Helvering v. Eubank, note 19 supra, any gift of income may be taxed to the donor, 
but since Blair v. Com’r, 300 U.S. 5 (1937), is still ostensibly good law, a life assignment by a 
trust beneficiary of part of his trust income will not be taxed to the donor if the gift is absolutely 
without strings. See Harrison v. Schaffner, 312 U.S. 579, 582-83 (1941), for a discussion of this 
point. 





NOTES AND RECENT CASES 493 


problems of tax avoidance. Every trust, indeed every gift, involves at least 
psychic income to the donor; and it is not at all clear that the donor in the Horst 
case enjoyed a more substantial satisfaction. But the problems are harrowing 
more in contemplation than in application. Guided by the underlying notion 
that the income of a trust is to be assessed to the donor only when from all the 
facts it appears that tax avoidance rather than an abnegation of ownership is 
intended, the circuit courts of appeals have hewn a rough but practical concep- 
tion of what constitutes the type of continuing ownership interdict under the 
blended doctrine of the Clifford and Horst cases. 

Thus, in Com’r v. Chamberlain,” the court held that the income of a short- 
term trust in favor of a university was not taxable to the settlor, though he 
named himself a co-trustee. The nonfamilial character of the trust was con- 
sidered highly important by the court, but only because it was relevant to the 
ascertainment of whether the benefits to the settlor of a family trust were pres- 
ent in the trust before the court. While recognizing that the view of the Horst 
case is an integral part of the Clifford doctrine, the court said: “We cannot be- 
lieve the Horst case means that every settlor of a trust is taxable upon whatever 
part of its income is applied to purposes the furthering of which gives him satis- 
faction.” 

Again, when a mother established a trust in favor of an adult daughter who 
had established her own home, the court found little difficulty in distinguishing 
the Horst and Clifford cases. There was recognition that in a sense the family 
relationship of the Clifford case was present, but in holding for the taxpayer the 
court noted that “the trust here effectuated a substantial change in the set- 
tlor’s economic position.”*4 

These cases indicate that the doctrine is no more unwieldy than other rules 
of law. And if this is so, objections based upon its generality are in the unfor- 
tunate position of having proved too much. To the objection that Mr. Justice 
Stone’s criterion is unfair, it may be answered that he probably did not intend 
to abolish the institution of the bona fide gift, even among members of a family. 
Limitations on gifts of income do not present insuperable difficulties to one who 
actually intends to impoverish himself. In addition, the combined effect of the 
Clifford and Horst cases works well within the scheme of the internal revenue 
code. There can be little doubt that Congress was thinking of a bona fide settle- 
ment when it provided that a trust should be taxed as a separate entity.’ 

Economic benefit, ordinarily translated as control, is the touchstone of in- 
come taxation according to the Horst and Clifford cases. It has been revealed 
elsewhere that the mechanical approaches—the term of the trust, the identity 
of the parties, and so on—are important only insofar as they throw light on the 


321 F. 2d 765 (C.C.A. 2, 1941). 

23 Tbid., at 766. 

24 Com’r v. Armour, 125 F. 2d 467, 469 (C.C.A. 7, 1942). 
25 See Pavenstedt, op. cit. supra note 1, at 217. 
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position of the settlor with respect to the trust.% As has been proposed in this 
note, moreover, the reasoning of the Clifford case was not limited to family 
trusts. It remains now to demonstrate that the blended doctrine of the Clifford 
and Horst cases has found sound application far from the family scenes which 
stimulated it. 

That essentially the same features are present emerges when it is considered 
that close friends may be even more obliging trustees than members of the 
family. Again, the “realization of benefit” to the settlor (discussed in the Horst 
case) when the beneficiary is a son, is practically the same when he is a de- 
voted friend.*7 The doctrine should be similarly applied in similar situations. 
Thus, the observation* that most trusts involve “a continuing exercise by 
the settlor of a power to direct the application of the income,” applies as 
well to gifts of income or trusts in favor of a stranger as to those in favor of 
one’s relatives. The mere fact that a trust is in favor of a stranger or even a 
charity, therefore, should not detract from a rigorous analysis aimed at ascer- 
taining whether a substantial economic benefit remains in the settlor despite 
the transfer in trust. So, when in a related type of case one makes a gift to his 
wife of a one-half interest in his business, the issue is not decided merely by the 
presence of a family relationship; the decision rests, rather, on the inquiry 
whether the donor has suffered an economic harm from the transfer. The court 
must decide whether “for all practical purposes [the donor has] surrendered 
nothing.’’° 

Further afield, the Clifford doctrine has found application in ascertaining the 
party (as between vendor and purchaser) liable for the income from oil lands 
and in imposing income tax liability on a corporation for dividends distributed 
to its stockholders by another. In Anderson v. Helvering,* income tax liability 
was assessed against the purchaser of oil lands for the proceeds from the produc- 
tion and sale of oil, though pursuant to an agreement he paid over those pro- 
ceeds to the vendor. Citing the Clifford case, Mr. Justice Murphy said that 
taxability depended on the extent of the various interests.” Again, in U.S. ». 
Joliet & Chicago Ry. Co.,33 a corporation was held taxable on dividends paid to 
its shareholders by its lessee, the lease providing for such payment. “The con- 


*Thid., at 221 et seq. See Case, op. cit. supra note 1; Merrills, Status of Short Term 
Trusts and Trusts Where the Control Remains in the Grantor, 28 Wash. U.L.Q. 99 (1943); 
cf. note 3 supra. 


27 See Brown v. Com’r, 131 F. 2d 640 (C.C.A. 3, 1942). 

28 See James, op. cit. supra note 1, at 435, 440. 

29 Burnet v. Wells, 289 U.S. 670, 682 (1933). 

3° Earp v. Jones, 131 F. 2d 292, 294 (C.C.A. 10, 1942). 3* 310 U.S. 404 (1940). 


# Tbid., at 407: “It is settled that the same basic issue determines both to whom income 
. . .. is taxable and to whom a deduction is allowable. That issue is, who has a capital in- 
vestment... . and what is the extent of his interest.” 


33 315 U.S. 44 (1942). 
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clusion that the dividend payments made to respondent’s stockholders were in- 
come realized by it,”” Mr. Justice Douglas pointed out, “marks no innovation in 
‘Income is not any the less taxable income of the tax- 
payer because by his command it is paid directly to another in performance of 
the taxpayer’s obligation to that other.’ 34 
These cases are distinguishable from each other and from the types dis- 
cussed above; yet, a common element exists in all. It is fairly easy to see that a 
corporation should pay income tax on income distributed to its stockholders, or 
that one should be taxed on income used by him to discharge a continuing obli- 
gation of support.’5 Little violence is done, moreover, when the Court compels 
a man to pay income tax on the income from land in which he has the capital 
investment and of which he may direct the exploitation. The common element 
in these cases is the dominion over a thing which constitutes the major premise 
of the most sophisticated notions of ownership.** With this in mind, taxation of 
the income of a trust to one who has retained the right to vote the stock compos- 
ing the corpus, for example, does not seem a tour de force. And the opinion in 
the Horst case, besides its straightforward warning, refines the elemental con- 
ceptions of ownership relevant to income taxation. 


PICKETING FOR CLOSED SHOP—CON- 
STITUTIONALLY ENJOINABLE? 


The defendant union, aiding a strike for a closed shop, was enjoined from 
picketing. On appeal, the Massachusetts Supreme Court affirmed the decree, 
asserting that it did not violate the First Amendment. Fashioncraft . Halpern. 

It has now been almost two years since the United States Supreme Court held 
picketing to be guaranteed under the right of free speech.? During that time, 
critics have been skeptical of the doctrine; state courts and lower federal courts 
have shown a decided distaste for it;4 and the Supreme Court itself has twice re- 
stricted its applicability. First, in Milk Wagon Drivers’ Union v. Meadowmoor 

44 Thid., at 49. 

38 See Helvering v. Stuart, 317 U.S. 154 (1942) (settlor held taxable for all the income of a 
trust which might be used for the maintenance and support of his minor children). 


36 Ames, The Nature of Ownership, in Lectures on Legal History 192 (1913); cf. Holmes» 
The Common Law 206 et seq. (1881). 

* 48 N.E. 2d (Mass. 1943). 2 Thornhill v. Alabama, 310 U.S. 88 (1941). 

3 Teller, Picketing and Free Speech, 56 Harv. L. Rev. 18 (1942); Gregory, Peaceful Picket- 
ing and Freedom of Speech, 26 A.B.A.J. 709 (1940). But see Jaffe, In Defense of the Supreme 
Court’s Picketing Doctrine, 41 Mich. L. Rev. 1037 (1943); Dodd, Picketing and Free Speech: 
A Dissent, 56 Harv. L. Rev. 513 (1942); Sherwood, the Picketing Cases and How They Grew, 
10 Geo. Wash. L. Rev. 763 (1942). 

4 The attitude of these courts is discussed in Objective Tests for Determining the Legality 
of Labor Activities, 41 Mich. L. Rev. 1143 (1943); Ratner and Come, The Norris-La Guardia 
Act in the Constitution, 11 Geo. Wash. L. Rev. 428 (1943); Teller, op. cit. supra note 3, at 453. 
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Dairies, an injunction was upheld where violence had been used. Second, in 
Carpenters and Joiners Union of America 0. Ritter’s Cafe,’ the Court held that 
the picketers and the parties picketed must occupy the same “area in in- 
dustry.””” 

The Massachusetts court now proposes a third limitation, namely, that 
picketing be prohibited wherever it is “directed to the accomplishment of an 
unlawful purpose.’’* Since a strike for a closed shop is still a tort in Massachu- 
setts,® picketing in support of such a strike is said to have “an unlawful pur- 
pose.’’** The court cites the Meadowmoor case for the proposition that unlawful 
methods make picketing enjoinable. And if unlawful methods may have this 
effect, why not unlawful ends, asks the court. 

Actually, of course, the Meadowmoor decision was based, not upon the meth- 
ods used, but upon the “clear and present danger” which was thought to have 
resulted from those methods. If the “lawful objective” test achieves acceptance, 
it will do so, then, not as an inevitable corollary to some “lawful means” test, 
but simply because the Supreme Court has recognized that picketing may be 
coercive as well as informative, and hence that its regulation is not totally barred 
by the free speech guaranty. 

In the Meadowmoor and the Ritler’s Cafe cases, the Court began the task of 
outlining the area of permissive restriction. Whether it will proceed by adopting 
the “lawful objective” criterion is, of course, conjectural." It indicated in a dic- 
tum last year that it might.” However, the test is exceedingly vague, and its 


§ 312 U.S. 287 (1941). 
6 315 U.S. 722 (1942). 7 Tbid., at 728. 
* Fashioncraft v. Halpern, 48 N.E. 2d 1, 5 (Mass. 1943). 


* Quinton’s Market v. Patterson, 303 Mass. 315, 21 N.E. 2d 546 (1939); Simon v. Schwach- 
man, 301 Mass. 573, 18 N.E. ad 1 (1938). 


*° To say, as does the Massachusetts court, that the strike has an unlawful objective be- 
cause it seeks a closed shop, and that the picketing has an unlawful objective because it sup- 
ports the unlawful strike, seems unnecessarily complicated. Actually, both the strike and the 
picketing are motivated by the desire for a closed shop, and hence both must be unlawful 
under Massachusetts law, as expressed in the instant case, at 3: “Whatever advantage might 
in general accrue to trade unionism by the acquisition of a closed shop arrangement with an 
employer, there is not sufficient relationship between the aim sought and the self interest of 
the strikers to justify the intentional infliction of harm on another.” 


™t Tt has been suggested that, instead, the Court will follow the criteria already enunciated, 
though for a different purpose. Section 4 of the Norris-La Guardia Act and the cases decided 
thus far under the Thornhill doctrine are analyzed to support this theory. Ratner and Come, 
op. cit. supra note 4. 


*2 “The respondents say that the basis of the decision below was revealed in a subsequent 
opinion of the Court of Appeals, where it was said with regard to the present case that ‘we 
held that it was an unlawful labor objective to attempt to coerce a peddler employing no em- 
ployees in his business and making approximately thirty-two dollars a week, to hire an em- 
ployee at nine dollars a day for one day a week.’ Opera-on-Tour v. Weber, 285 N.Y. 348, 
357, 34 N.E. ad 349, certiorari denied, 314 U.S. 615. But this lacks the deliberateness and 
formality of a certification, and was uttered in a case where the question of the existence of a 
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past abuse is well known."? Critics who advocate its adoption do so, naturally, 
because they recognize the need for a thoroughgoing judicial consideration of 
labor’s objectives, a consideration which the present Court has so far, to a large 
extent, inhibited.*4 A better answer to this need, however, would seem to be a 
weighing and sifting of these objectives by the Supreme Court itself. 


THE REPORT ON THE DETROIT RACE RIOT 


Perhaps unfortunately, the legal system can take but a passive part in the 
prevention of race riots. This is true because the chief underlying cause of such 
conflicts is a maldirection of character. Racial harmony is not a matter of get- 
ting good laws on the books or even of perfecting legal administration. This 
harmony will come only when individuals acquire a compelling habit of acting 
justly. 

Yet, much of the material damage and many of the tragedies of the Detroit 
riot could have been prevented by skilful legal action. In the factual report' 
submitted to Governor Kelly of Michigan, Herbert J. Rushton, Attorney-Gen- 
eral, William E. Dowling, Prosecuting Attorney, Oscar Olander, Commissioner 
of State Police, and John H. Witherspoon, Commissioner of the Detroit Police 
Department—the appointed committee of investigation—pointed out that an 
adequate police force might have done much to minimize the human and ma- 
terial damage.? More important to the subject of this note, the committee also 
indicated that if federal military aid could have been secured speedily, much of 
the damage might have been avoided. 


right to free speech under the Fourteenth Amendment was neither raised nor considered.” 
Bakery and Pastry Drivers v. Wohl, 315 U.S. 769, 774-75 (1942). 

Of this, Teller says, “Apparently then, the Supreme Court would have sustained the in- 
junction had the New York Court of Appeals made a finding that the picketing was for an un- 
lawful labor objective.” Teller, op. cit. supra note 3, at 193. 


13 Mr. Justice Frankfurter has given one of the ablest descriptions of this abuse. Frank- 
furter and Greene, The Labor Injunction (1930). 


4 Gregory, Peacetime Restraints on Collective Bargaining, 10 Univ. Chi. L. Rev. 177 
(1943); Teller, op. cit. supra note 3; Teller, Focal Problems in American Labor Law—Opera- 
on-Tour, Inc. v. Weber, 28 Va. L. Rev. 727 (1942); Arnold, Bottlenecks of Business c. 11 
(1940). ‘ 


* The purpose of the Report as stated in its Foreword is “‘to make publicly known the whole 
truth in respect to the rioting.” The three parts of the Report deal with (I) a statement of the 
events, (II) an appendix composed of a series of statistical exhibits, and (III) a discussion by 
the compilers of the various factors contributing to the tension between the white and negro 
populations of Detroit. 


2 Instead of increasing proportionally with the half-million increase in population since 
1931, the Detroit police force has decreased steadily and considerably since then. In 1931 the 
population of Detroit was 1,526,763, and the actual personnel of the police force was then 
3749. In 1943 the population is 2,106,671, and the police force is now 3418. Exhibit 10, Part 
II, Factual Report to the Governor. 


3 Ibid., Exhibit 12. 
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Total casualties resulting from the riot were 34 dead (9 white, 25 colored) 
and 675 injured (345 white, 254 colored, 76 police officers). Painstaking 
research on the part of the compilers of the report to the Governor disclosed 
that of these totals, 30 persons had been killed and over 300 injured before aid 
from federal troops was forthcoming.‘ If federal aid had arrived earlier, it is 
implied, much of the human tragedy and most of the vandalism would have 
been averted. 

The delay in securing federal aid was owing to a misunderstanding of mili- 
tary regulations and of the powers of the federal government. The mayor of 
Detroit had been advised that Army military police battalions, long stationed 
in Detroit, would be available in case of disorder upon request by the governor 
of Michigan to General Aurand, Commanding General of the Sixth Service 
Command, Chicago, who in turn would give the necessary orders to Colonel 
Krech, who was in command of the troops stationed at Detroit. “After receiv- 
ing such orders, Colonel Krech would then be able to swing his troops into ac- 
tion within an hour.”’s 

The hitch in this procedure came when, on Monday morning, June 21, Gov- 
ernor Kelly made a request for military aid of General Aurand. “(General Au- 
rand] informed the Governor that he could not dispatch troops to Detroit unless 
Federal martial law was declared.’ Further delay came with the discovery by 
General Gunther, Provost Marshal for the Sixth Service Command, that under 
Army regulations no military officer has authority to declare martial law.’ The 
President of the United States is the only person who can declare federal mar- 
tial law; he can do so, moreover, only when there is rebellion against the gov- 
ernment of the United States. 

Because martial law would entail suspension of normal government and place 
the Army in complete charge of the Detroit area, Governor Kelly hesitated to 
make the requisite charge to the President. Instead, conferring with state offi- 
cials, the Governor decided that state troops could be used without declaring 
martial law. Supplementary to the use of state troops, the Governor proclaimed 
a state of emergency, established a curfew, and took other similar steps.* 

Then, on Monday evening, the War Department discovered that the Army 
might be used even without a proclamation of federal martial law. The Presi- 
dent might so direct merely as an aid to the Governor in maintaining law and 
order.? Stimulated by the President’s Proclamation of June 21, federal troops 
came to the aid of the Detroit authorities at 10:00 p.m., Monday, June 21. 

The compilers conclude their factual report with a reasoned plea to both col- 
ored and white people to work out their differences in an orderly manner—to 
resort to lawfully constituted authority when clashes occur: “. . . . those vested 


4 Thid., at s. 7 Ibid. 
5 Thid., at 1. * Tbid., at 3. 
6 Thid., at 2. 9 Ibid. 
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by democratic processes with civil authority are entitled to the respectful co- 
operation of all the people; . . . . redress of wrongdoing is by established judicial 
procedure.’’* 

Whether or not it is either possible or desirable to make the harmony of so- 
ciety depend upon an all-pervading “‘constituted authority” is highly doubtful. 
To make it possible, both the legal and the police machinery would have to be 
expanded tremendously. And the more desirable thing, of course, is to eliminate 
the racial antagonism by eliminating its cause, and the cause lies in the charac- 
ter of the American people. 

The latter is certainly not the function of lawyers as such. But it is the job 
of lawyers, including military lawyers, to understand thoroughly the end of their 
profession—i.e., the settlement of disputes in a just and orderly manner—and 
to know how to achieve that end expeditiously when necessary. 


APPLICATION OF THE WILLIAMS DOCTRINE IN ILLINOIS 


Prior to his marriage with W, H had obtained a Reno divorce. W, seeking a 
decree of nullity from her marriage with H, alleged that her marriage to H was 
void because H had not been a bona fide resident of Nevada at the time of ob- 
taining the divorce decree. After mentioning that the Nevada court had specifi- 
cally found that H was a bona fide resident, the court held, ‘Under the ruling 
in that case [Williams and Hendrix v. North Carolina’] it is now the law that a 
divorce decree that is valid in the State of Nevada is also valid in the State of 
Illinois.” Stephens v. Stephens.* 

In view of the exhaustive treatment elsewhere, further comment on the im- 
plications of the Williams case would be superfluous.‘ The instant case, how- 
ever, indicates that courts may have some difficulty in the application of the 
rule enunciated in the Williams case. Most writers agree that the actual holding 
of the Williams case is that full faith and credit must be accorded to a divorce 
decree if the bona fide domicile of the party seeking the divorce is within the 
granting state.s 

t¢ Thid., Part III, at 7. 

' H’s wife did not defend the action. In fact, there is no showing that she was notified of 
the proceedings except by publication in a local Nevada newspaper. 

2 317 U.S. 287 (1942). 

3 49 N.E. (2d) 560 (Ill. App. 1943). 

4 Cook, Is Haddock v. Haddock Overruled? 18 Ind. L.J. 165 Cones); Melt, The Benen of 
Haddock v. Haddock, 41 Mich. L. Rev. 1013 (1943); Lorenzen, Haddock v. Haddock 
ruled, 52 Yale L.J. 341 (1943); Strahorn and Reiblich, The Haddock Case Overruled—The 


Future of Interstate Divorce, 7 Md. L. Rev. 29 (1942). This is only a partial list of the com- 
ments on the decision. j 


5 Cook regards the Williams case as holding that “the new decision on its precise facts is that 
the state of the plaintiff’s bona fide domicile can upon constructive service confer upon its own 
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Thus, unless the defendant non-resident entered an appearance questioning 
the jurisdiction of the forum,® there is nothing in the Williams case which would 
preclude another state from determining whether or not the divorce-seeking 
spouse had established a bona fide domicile in the granting state.’ Usually as a 
matter of comity, Illinois courts have accorded recognition to foreign divorce 
decrees. On occasion, however, the Illinois courts have refused to give effect 
to foreign decrees when it appeared that the parties had deceived the granting 
court as to the jurisdictional facts.* Nothing in the Williams case detracts from 
the force of these precedents in support of W’s contention in the instant case. 
Since the validity of the Reno decree in Illinois would depend on whether the 
Reno court had jurisdiction, this was a question which the Illinois court might 
properly determine for itself. Nothing in the Williams case seems to preclude 
a court from so doing. 

Furthermore, in Nevada, service of process may be obtained on non-resident 
defendants by publication.* In the instant case, there is no showing that any 
other medium was employed to inform H’s first wife of the pending proceedings. 
There is a fair likelihood that this ineffective method of giving notice to de- 
fendants might be regarded as being a denial of due process. For while this was 
not presented by the Williams case—the interested parties having actual knowl- 
edge of the pending proceedings—the Supreme Court was explicit in stating that 
a divorce decree, in order to be accorded full faith and credit, must satisfy the 
requirements of due process.'® It would seem that some method reasonably cal- 
culated to give actual notice, such as registered mail to the defendant’s last , 
abode, should be employed. 


There remains the question of whether W is the proper party to question the 
validity of the Reno divorce. Desiring to protect the validity of existing mar- 


domiciliary the privilege and power to acquire a new spouse and that other States must recognize 
this power.” Cook, op. cit. supra note 4, at 177. Cook qualified this interpretation with the 
assumption that the requirements of due process must be satisfied. Cook, op. cit. supra note 
4, at 177 n. 38. The failure of the Supreme Court to overrule its decision in Bell v. Bell, 181 
U.S. 175 (1901) (full faith and credit need not be given a foreign divorce decree if neither party 
was genuinely domiciled in the granting state) supports this interpretation. 


6 If the defendant entered a special appearance and genuinely contested the jurisdiction of 
the foreign court, the decision of that court would probably be res judicata. Davis v. Davis, 
305 U.S. 32 (1938); see also Chamblin v. Chamblin, 362 Ill. 588, 1 N.E. (2d) 73 (1936). 


7 Fondiller v. Fondiller, 42 N.Y. Supp. (2d) 477 (S.Ct. 1943); see In re Bingham’s Will, 
265 App. Div. 463, 39 N.Y. Supp. (2d) 756 (S.Ct. 1943). 


® See, for example, Jardine v. Jardine, 291 Ill. App. 152, 9 N.E. (2d) 645 (1937); Janssen v. 
Janssen, 269 Ill. App. 233 (1931). 

9 Nev. Comp. L. § 8582 (Supp. 1931-41). This section is specifically applicable to divorce 
actions. 


*© Williams and Hendrix v. North Carolina, 317 U.S. 287, 299, 301, 303 (1942). Publication 
alone is deemed insufficient notice by Strahorn and Reiblich, op. cit. supra note 4, at 44-48; 
see also the opinion of Judge Dove dissenting in the instant case. 
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riages, courts have refused on equitable principles to permit a person to ques- 
tion the validity of a prior divorce, if he was the party obtaining the divorce," 
or was instrumental in its procurement,” or has taken advantage of the decree 
by remarrying."? It seems well settled, however, that W may contest the valid- 
ity of H’s divorce decree, unless there is a showing that she actively encouraged 
the proceedings to which she was not a party."4 


1 In re Bingham’s Will, 265 App. Div. 463, 39 N.Y. Supp. (2d) 756 (S.Ct. 1943); Krause v. 
Krause, 282 N.Y. 355, 26 N.E. (2d) 290 (1940); Guggenheim v. Guggenheim, 189 Ill. App. 146 
(1914). 


2 Saul v. Saul, 122 F. (2d) 64 (App. D.C. 1941); Goodloe v. Hawk, 113 F. (2d) 753 (App. 
D.C. 1940); Margulies v. Margulies, 109 N.J. Eq. 391, 157 Atl. 676 (1931). 


13 Kelsey v. Kelsey, 237 N.Y. 520, 143 N.E. 726 (1923); cf. Marvin v. Foster, 61 Minn. 154, 
63 N.W. 484 (1895). 


4 Thus, in Jardine v. Jardine, 291 Ill. App. 152, 9 N.E. (2d) 645 (1937), the court permitted 
a second wife to annul her marriage on the ground that the divorce her husband had obtained 
in Nevada was invalid. The result, however, is a bit surprising because there were findings that 
the second wife helped finance the Nevada expedition of the husband. See also Simmons v. 
Simmons, 19 F. (2d) 690 (App. D.C. 1927). It should be noted, however, that if W prevails 
in her contention, the effect is to nullify not only her own marriage but possibly the marriage 
of H’s first wife if she has remarried. For a general discussion, see also a note in 8 Univ. Chi. 
L. Rev. 343 (1941); Rest., Conflict of Laws § 112 (1934). 
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The Impact of Federal Taxes. By Roswell Magill.* New York: Columbia Univer- 
sity Press, 1943. Pp. xi, 218. $3.00. 


“This book . . . . is in the nature of a preliminary study, for much more could be 
written. It was written now, because these questions have great significance, now that 
tax rates have reached an all-time high, and may well reach greater heights. The book 
is not designed at all to compete with treatises which interpret the law, nor with gen- 
eral works on public finance. The intention is primarily to consider the tenets on which 
a tax system should be based, and some of the principal effects of the major federal 
imposts.””* 

About half of the book (Chapters II, ITI, and VI) is essentially a compilation of the 
author’s recent journal publications (reorganized and brought up to date), dealing with 
tax problems in the administration of family estates. Here, with the viewpoint of the 
specialized practitioner, but in lucid, non-technical language, Professor Magill ex- 
plains what the law is and how it has recently evolved. While offering much wise 
comment, these chapters raise few basic issues and stop short of broad proposals (such, 
e.g., as those of Professor Griswold’) for solution of the special problems in this area. 

The rest of the volume by contrast (Chapter I—A Federal Tax Program, Chapter 
IV—Some Effects of Taxation on Corporate Policies, Chapter V—The Excess-Profits 
Tax, and Chapter VII—Federal Tax Administration) is largely concerned with broad 
policy questions and reform proposals. Chapter I is an excellent summary of the au- 
thor’s general position and, with complementary passages elsewhere, may properly 
receive main attention in a review. Chapter VII may, without further comment, be 
commended as perhaps the most stimulating part of the book. 

Magill begins with general discussion (a4 Ja Adam Smith’s maxims) of the criteria 
of good taxation. The intellectual level of this venture into “fundamentals” is not 
high. The well-designed tax system, we are told, should (a) provide an adequate yield, 
(b) be simple and economical of administration, and (c) be fair. These criteria are used 
severally to commend or to condemn particular levies, with little regard for the hard 
problems in following criteria which, in the important cases, point squarely in opposite 
directions. 

“Adequacy,” moreover, is used mainly to connote stability of yield (between boom 
and depression)—which, I submit, is not a virtue but a serious fault in a tax or a tax 
system. In such backhanded discourse on monetary and budgetary policy, Magill is 
simply talking nonsense, using ingenuous economic rhetoric to support bad proposals— 
and to effect plausible but spurious reconciliation of conflicting considerations (“ade- 
quacy” and “simplicity’”’). Properly construed, “adequacy” should connote sensitive, 
direct variation in yield to correspond with changes of employment, income, or price 

* Professor of Law, Columbia University. 

* Magill, The Impact of Federal Taxes vii (1943). 

* Griswold, A Plan for the Coordination of the Income, Estate, and Gift Tax, 56 Harv. L. 
Rev. 337 (1942). 
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evel. A tax which relentlessly pumps funds out of circulation during depression and 
deflation (and fails to respond with abundant yield-increase in the face of inflation) is 
not a good tax but, on monetary or budgetary grounds, a very bad one. 

The misconceived strictures about “adequacy” are designed to support a plea for 
sales taxes as a major element in the federal system. Other arguments presented are 
also unimpressive. It is doubtful, if not simply a mistaken view, that a sales tax is 
easier or cheaper to administer than are income taxes on small incomes. Its simplicity 
or elegance exists mainly in the minds of people who, while closely acquainted with 
the complexity of equitable levies, have no awareness of the problems involved in 
drafting, interpreting, or administering a (10%) sales-tax law. A good case might be 
made, on grounds of both fairness and flexibility (and tax-consciousness), for displacing 
federal liquor and tobacco taxes with a sales tax of equivalent yield—if we cannot be 
rid of both. Magill, however, would keep the old excises (whose merits he finds too 
self-evident to warrant discussion!), superimposing his 10% sales tax—and as a perma- 
nent addition to our tax system. 

On other matters, Magill’s persuasions and proposals, especially as to corporation 
taxes and death duties, merit serious consideration. 

Like most competent students, Magill, while accepting the excess profits tax for 
the duration, argues for its prompt and outright repeal after the war—along with 
our pre-war guessing game which passes under the same name. The corporation in- 
come taxes he would retain, but mainly (merely?) as a device of source collection, i.e., 
allowing full credit of corporation tax to the shareholder. This scheme, as against full 
deduction by the corporation of dividends paid, has perhaps the decisive political 
merit of retaining large nominal revenues from corporations. In either case, however, 
the problems of undistributed earnings, and of capital gains and losses, come to the 
fore. These problems Magill simply doesn’t discuss—a strange omission by the author 
of Taxable Income,} and especially strange in a book which stresses tax problems of 
the corporation. His proposals, while sound as far as they go, will not commend them- 
selves to serious students when offered without any complementary proposals for 
mitigating wholesale avoidance of personal tax with respect to undivided profits and 
capital gains. If corporate earnings are not to be taxed unfairly as such (and with an 
absurd bias against equity financing), they must be fairly and fully taxed in the hands 
of the shareholders. 

Magill wisely urges transforming our federal gift and estate taxes into a single 
cumulative tax on beneficiaries with respect to all donative transfers. Such a levy 
would begin to make sense in a field where levies have heretofore made little or no sense 
and, incidentally, would greatly simplify many vexed problems, notably in the case of 
trusts. One may question its merits (a) as against a levy upon the beneficiary accord- 
ing to his net worth or (b) as against integration of gift taxes and death duties with the 
income tax.‘ Relationship discrimination, which Magill proposes, seems undesirable 
and, moreover, simply incompatible with his central scheme of cumulative, progres- 
sive levy. His proposal to exempt all transfers between spouses strikes me as a bright 
idea of a busy man who has passed it along for others to nurture and raise to maturity. 
It is an overly simple solution of a hard problem—and likely (especially with relation- 
ship discrimination) to induce a lot of tax-avoidance ceremonies! 

3 Magill, Taxable Income (1936). 

4 Simons, Personal Income Taxation, cc. vi, x (1938). 
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The author, like the reviewer, finds little merit in the spendings tax, either as a sub- 
stitute or as an emergency complement for the income tax. On the other hand, he 
urges special income-tax credits for customary “fixed charges,” e.g., life insurance 
premiums (he is a director of Mutual Life), amortization payments on F.H.A. mort- 
gages (as though home-owners were not already inordinately favored over renters), and 
war-bond purchases (although he proposes no post-war refunds against which such 
credits might be charged). This inconsistency will delight Professor Fisher, just as it 
distresses one who finds income the best basis for progression. I find the spendings tax 
a very inferior form of levy; but it may be preferable to the mongrel income tax cwm 
credits for selected “‘fixed charges” which Magill solemnly proposes. 

Magill seems strongly to favor compulsory joint returns—although he does not men- 
tion alternative and perhaps preferable devices for dealing with the community-prop- 
erty problem. He minces no words in urging abolition of tax-exempt securities—im- 
mediately and retroactively. The gross inequity between renters and home-owners, 
like the more crucial problems of capital gains, is entirely ignored—as are the anomalies 
of percentage depletion. 

Incidentally, Magill (like the Treasury) makes the case for recent changes regarding 
alimony’ seem much simpler and much more one-sided than (I think) it is. And I am 
merely perplexed by this statement: “The income of a four-year trust created with a 
trust company to send a young friend of the settlor’s through college should not, it 
seems to me, be taxable to the settlor "6 This appears to say that the short- 
time-trust device should enable one to make deductions not otherwise permitted as 
contributions, and without regard to the 15 per cent limitation on such deductions. 

As a whole, the book suffers from a serious bifurcation, seeming at times to focus on 
problems of war finance and, more commonly, on problems of post-war tax reform. 
It is unfortunate that Magill did not stick to long-range issues, for what he has to say 
about war finance were better left unsaid. Like his successors at the Treasury, he faces 
the financial problems only of a trivial week-end war, proposing a $35 billion tax pro- 
gram which was pathetically inadequate when the book appeared and is about $35 bil- 
lions short of fiscal sanity now. Even meager tax increases he proposed with misgivings 
about their effect on our scale of living—as though we could protect our scale of living 
by spending our $120 billions of income after taxes (fiscal ’44) on $70 billions worth of 
consumer goods and services! 

All these criticisms, however, concern minor flaws (or omissions) in a useful and 
stimulating book. It may be recommended highly for many purposes—for layman and 
specialist, for legislators, for college classes, and especially for law students lacking that 
over-all acquaintance with the federal taxation and its policy problems from which 
case study should proceed. I have read the book with pleasure and with much profit. 
Its particular shortcomings are highlighted by general excellence. One may dissent at 
many points; but one may only envy the author his skill in selecting essential informa- 
tion and presenting it concisely in a context of policy discussion. 

With all their merits, however, these essays leave one with the unpleasant thought 
that Magill probably will now never find the time or the detachment to write the fine 
treatise on taxation which his early work adumbrated. 

Henry C. Smons* 

5 Int. Rev. Code § 120(c), 56 Stat.—(1942), 26 U.S.C.A. § 171 (Supp. 1942). 

6 Magill, The Impact of Federal Taxation 61 (1943). 

* Associate Professor of Economics, University of Chicago. 
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Eulogy of Judges. By Piero Calamandrei.t Trans. by John Clarke Adams and C, 
Abbott Phillips, Jr. Princeton: Princeton University Press, 1942. Pp. 121. $2.00, 


A few weeks before his death, Dean Wigmore requested that I write a review of this 
book. I felt then as I feel now, that I really am not equipped to deal critically with its 
content. Dean Wigmore’s request, under the circumstances, however, I considered a 
command. I have no background for commenting on the traditional practices of the 
legal profession in Italy, but I have some hunches about what the traditions of the legal 
profession should be almost anywhere, and I have at least the best will in the world to 
say something about the things that Dean Wigmore loved and fought for in this field 
during his long life. Perhaps on the last score at least I may say a few words. 

As for the book, it deals in simple and idyllic manner with the way of life of the law- 
yer so far as he works with and for the judge, and they together work out the achieve- 
ment of justice. The first pages deal primarily with trial courts, and the various per- 
sonal and psychological features that affect both lawyer and judge. Much idealistic 
and some shrewd comment is made upon the apparent contradictions of a judge’s 
duties as well as those of the lawyer. For instance, how far may a lawyer show more 
enthusiasm for his case than he feels, and how far may a lawyer go in defending a client 
whom he personally thinks is guilty? The answers of the author to these and other 
questions are not superficial and platitudinous—they are deeply sympathetic and 
philosophical. 

The book itself might well be said to be in honor of Dean Wigmore in that it is in 
praise of the fundamental honesty and selfless devotion to duty that are a part of the 
morals of the legal profession, and especially of the obscure, often berated, long-suffer- 
ing, and hard-working trial judge. Not only by his teaching, but through his daily 
contacts and in the honest vigor of his private thought, the high traditions, the devo- 
tion of spirit, and the singleness of purpose of the trial judge were part of Dean Wig- 
more’s life. He believed and he acted on the belief that the legal profession was a spe- 
cial calling devoted to the fine art of securing justice between man and his brother man. 
He felt that lawyers and judges were set apart in a special way for the discharge of this 
art which involved both learning and skill and took all life for its province. The author 
of this little book feels the same way. He has a guileless and utterly charming humility 
as he approaches the good judge and considers his high service. 

But if I may add a crude and crass note at the end, high as this unselfish devotion 
to the special calling of the administration of justice may be, must we not be always 
watchful that we do not follow it to the cruel error which at times tempts the very best 
of professional men, namely, that they think too steadily even of their high calling and 
hence tend to lose themselves in methodology, failing to see clearly their flesh-and- 
blood litigant for whose sake all of us in the law exist and work? 

Paut SAyRE* 


¢ Professor of Civil Procedure, University of Florence. 
* Professor of Law, State University of Iowa. 
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A Study in the Techmques 
of Influence 


BY JOHN E. STONER 
Indiana University 


This is the running account—pri- 
marily told by excerpts from the doc- 
umentation—of a man who dreamed 
a fantastic dream and made it come 
true. The man was Salmon O. Levin- 
son, Chicago lawyer. His dream was 
the outlawry of war. And for it he 
gave his vast, talented influence and 
his equally vast fortune. 


More and more widely credited now 
as the author and originator of the 


Kellogg-Briand Pact, Levinson had a 
genius for negotiation. How he 
wielded that genius to win the 
“right” people here and abroad and 
to marshal, as well, the necessary 
public opinion for his cause is both 
explicitly and implicitly found in this 
book of excerpts from his voluminous 
correspondence, cables, telegrams, 
memoranda, and other records which 
were originally confidential. 


The volume will be of value to stu- 
dents of current politics; government 
and political science; international 
relations, law, and organization; 
propaganda; and the history of di- 
plomacy and of Europe since 1914. 


$4.00 
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From the lessons of past failures 
peacemakers of tomorrow will 
find valuable suggestions which 
may help to guide them in the 
formulation of a peace plan that 
will work. 


PLANS FOR 
WORLD PEACE 
THROUGH SIX 

CENTURIES 


By 
SYLVESTER JOHN HEMLEBEN 
Fordham University 


What were some of the noted peace 
plans of the past? What did they con- 
tribute to organized world peace? 
Why were none of these plans 
adopted? 


Here is a concise and clear portrayal 
of peace projects from the proposal of 
Pierre Dubois in 1305-7 to the for- 
mation of the League of Nations in 
1919. Other plans discussed include 
those of Dante and Marsiglio in the 
fourteenth century; George Podébrad 
of Bohemia, in the fifteenth century; 
the plea of Erasmus and Wolsey’s 
league in the sixteenth century; The 
New Cyneas of Crucé and the “‘ Grand 
Design” attributed by Sully to Henry 
IV of France; Grotius, Penn, Bellers, 
Saint-Pierre, Rousseau, Bentham, 
Kant, Saint-Simon, Tsar Alexander I 
of Russia, Ladd, Jay, Bluntschli, and 
Lorimer. Programs of the first World 
War period, 1914-18, are carefully 


studied. 
$2.50 
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TAXATION 


This is the new, sharply written, loose-leaf text book that INTEGRATES 
THE NEW TAX LAW with the whole body of tax law. In this way you 
can see the whole, balanced picture. You can obtain sound suggestions 
for action which should be taken at the earliest possible moment. 


From the Harvard Law Review: 

“exceptionally well written .... accurate ....a praiseworthy compression of a vast 
amount of material into a conveniently usable volume . . . . monthly supplements appropri- 
ately insertable (is) no small advantage.” 

From the Illinois Law Review: 


“Their treatment is one of the few intelligent attempts which have been made to unravel 
the complexities in Federal taxation—not a mere restatement of the law and regulations. 
It leaves the reader with the conviction that the authors are so well acquainted with the 
intricacies and technicalities in the field that they are able to rise high enough to secure an 
accurate perspective of the entire subject matter without losing sight of any of the details.” 


Price, $25 
includes monthly service for one year 


FREE APPROVAL 


(Including free copy for your own use, of the Authors’ new pamphlet, ANALYSIS OF THE 
1942 TAX LAW, WITH TABLES.) 


To Matthew Bender & Company Please send the Rabkin & Johnson, “‘Feder- 
al I i 2 ” 
109 State Street, Albany, N.Y. ncome, Gift & Estate Taxation” for 10 


Moan SED She PS See ARAN NE 





DID YOU KNOW 


t at «ee The doctrine of frustration of contract has 


There are 
over thir- 
teen thou- 
sand anno- 


WLR 


on live 
questions 
which come 
up daily in 
your prac- 
tice? 


been applied to the effect of OPA Regula- 
tions? See 141 A.L.R. 1497. 


The nuisance theory has been evoked to re- 
move a tenant who claims protection under 
the Rent Control Regulations? See 142 
A.L.R. 15265. 


An enemy alien may sue to enforce a claim? 


See 142 A.L.R. 1505. 


Habeas corpus has been granted to review 
the decisions of local draft boards under the 
Selective Training and Service Act? See 142 
A.L.R. 1510. 


Under the Selective Service Act, the burden 
is on the party opposing a stay, to show that 
the ability of his opponent to prosecute or de- 
fend is not materially affected by his absence 
in the military service? See 142 A.L.R. 151}. 


Cases have arisen involving injuries during a 


“blackout”? See 141 A.L.R. 1527. 


The better view is that military and civil offices 
are not incompatible? See 142 A.L.R. 1517. 
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August, with news of your friends and articles of practical interest, sum- 
maries of Illinois Supreme Court opinions, comments on Illinois cases— 
a magazine by and for the Illinois lawyer. 


@ Real savings to you in the cost of legal publications sponsored or 
edited by the Illinois State Bar Association, providing authoritative 
practice volumes at minimum cost—such as the Illinois Revised Statutes 
and the annotated Insurance and Probate codes. 


@ Practical guidance in placing your law office on a sound basis through 
recommended schedules of minimum fees for professional services, study 
of office systems used in many Illinois law offices, and consultative 
service on law office management problems. 


@ Enjoyment of the fellowship and genuine personal benefits provided 
by the meetings sponsored or encouraged throughout the state with the 
assistance of the Illinois State Bar Association and its speakers on a 
wide variety of problems in Illinois law. 


@ The opportunity to render constructive public service—while making 
valuable personal contacts and gaining first-hand information of pro- 
gressive developments in law—through membership in your choice of 
any two of its Section organizations. 


@ Direct financial assistance if for any reason you are unable to continue 
in the practice of law, through the Illinois Bar Pension Foundation ad- 
ministering a fund accumulated from generous contributions by mem- 
bers of the Illinois State Bar Association. 


These and many other practical services are available to 
you as a member of the Illinois State Bar Association 
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**,... an important story. .... Working over new material ....has led the way to many fresh 
interpretations. .... Mr. Lindsey has heightened his achievement by writing with more grace and 
a better eye for good detail than one is likely to find in most academic treatises.” —RICHARD H. 
ROVERE in the New York Herald Tribune 


THE PULLMAN STRIKE 


By ALMONT LINDSEY 
Professor of History, Mary Washington College 


Mr. Lindsey treats the strike, not as an isolated conflict, but as a culminating ex- 
plosion in labor-capital relations which for years had been growing more strained. 
Woven into the narrative is the rise and decline of the Pullman Experiment—one of 
the most extraordinary ventures ever launched by an industrialist. 


On the basis of the facts, Mr. Lindsey makes a critical examination of both sides, 
carefully exploring the inner workings and strategy of the American Railway Union 
and the General Managers’ Association. The close co-operation between the Depart- 
ment of Justice and the railroads is probed. The spread of the struggle to nation- 
wide proportions, the concerted action of the general managers, the sweeping inter- 
vention of the United States government, and the policy of various state governments 
are major phases of the book. 


Just published. 370 pages, 8 illustrations, $3.75 
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What Shall We Do With Germany ? 


Shall we let Germany start a THIRD World War? Not if we heed Berna- 
dotte E. Schmitt’s tough-minded pamphlet, WHAT SHALL WE DO WITH 
GERMANY?—based on the author’s profound knowledge of European his- 
tory and his understanding of the psychology of the German people. 25 cents 


**He has the background and the clear vision for the job and in a 
few brilliant pages has put the essence of the matter in better form 
than you’ll find in many ponderous volumes. No utopian non- 
sense here; nor any thirst for revenge.”—Paut JorDAN-SmiTH in 
the Los Angeles Times. 


Alien Enemies and Alien Friends in the United States 
We have a million enemy aliens—too many to intern. What shall we do with them? What 


have we done? What rights, restrictions have they? These and many other questions are 
answered by Ernst W. Puttkammer, Professor of Law at the University of Chicago. 25 cents 


These two new pamphlets are published in the PUBLIC POLICY PAMPHLETS 
series which now numbers thirty-nine. 
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“The most comprehensive 
work ever published in any language on 
the history, the nature, the causes, and the 

A STUDY OF WAR 
is a liberal education in the social disci- 
plines, completely documented, admirably 
organized, and extremely readable. It is 
likewise a contribution of major impor- 
tance to the winning of the war and the 


—FREDERICK L. SCHUMAN 


“The literature of every 
country has been covered. No significant 
book or article has been left unread 

In the field of scholarship alone, Mr. 
Wright’s performance is one of extraordi- 
nary virtuosity and cannot fail to be con- 
sulted by everyone who seriously wishes to 
know more about war as an institution.” 


—Paut H. DOUGLAS, Chicago Daily News 


",... ought to be listened to . . . . its cautious methods, its broad 
scope and the way its temperate conclusions align themselves with those of other 
writers inspire not only confidence in the immediate result but the hope that similar 
techniques, with the proper propaganda behind them, may help us toward a control 
of human affairs . . . . teachers, writers, editors, everyone seriously interested in the 
future of world peace, will find its argument stimulating and its excellent separate 
indices of topics and proper names a valuable short cut to an arsenal of facts.” 


—GARRETT MATTINGLY, New York Times Book Review 


“,...one of the most thorough historical and sociological investi- 
gations ever made... . everyone who wants the basic facts about the causes of war 
will need to use this book Thoughtful students, the kind whose voices ought to 
prevail in the post-war reorganization, will have to read it . . . . and it is sure to have 
a marked effect upon their thinking.” 


—ELLSWORTH HUNTINGTON, Seturday Review of Literature 
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1552 pages, maps, tables, charts, appendixes - Two volumes, $15.00 
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